UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 34 NO. 10 


Pages 1415 — 1620 


October 1975 


For sale by the Superintendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402. Price of single copy varies depending on size. 
Subscription price per year $14.70, domestic; $18.40, foreign. 








AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seqg.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 





CONTENTS 


OCTOBER 1975 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act 1937 


Horse Protection Act 

Laboratory Animal Welfare Act 

Packers and Stockyards Act, 1921 

Perishable Agricultural Commodities Act, 1930 


SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 
OCTOBER 1975 


CUMULATIVE MATERIAL 
A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


IV 





LIST OF DECISIONS REPORTED 
OCTOBER 1975 
AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act 


Braum’s Ice Cream Stores, Inc. AMA Docket No. M 106- 
1. Order terminating proceeding . 


Cream-O-Lanp Dairy. AMA Docket No. M 2-55. Inven- 
tory — overage — milk in transit — determination 
and classification of by the Secretary in accordance 
NEE We = IMMUN 0 ic vie 6 vce 6-2 WHR Reine hee oe a HG 


CrentraL Cirrus Company, an Arizona Corporation. 
AMA Docket No. F&V 907-3. Marketing order — 
navel oranges — Early maturity allotments — appor- 
tionment of between handlers not in accordance with 
law — Obligation — exemption from for period No- 
vember 3-9, 1975 


(No. 16,720) 
In re Braum’s Ice Cream Stores, Inc. AMA Docket No. M 106-1. 
Decided October 1, 1975. 


Order terminating proceeding 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Petitioner pro se. 
Thomas L. Clark, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


Inasmuch as both parties have stipulated and agreed that a 
settlement has been reached herein, and inasmuch as Petitioner 
has moved to withdraw its Petition filed August 5, 1975, 


(1) The Administrative Law Judge’s Notice to the Parties rela- 
tive to the filing of Stipulations of Fact and the Designation of 
Briefing Time, filed September 15, 1975, is hereby VACATED; 
and 


(2) Petitioner’s Motion to Withdraw its Petition herein is 


GRANTED. saus 
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Accordingly, this proceeding is terminated. 


Copies hereof shall be served upon the parties hereto. 


(No. 16,721) 


In re CreaM-O-Lanp Dairy. AMA Docket No. M 2-55. Decided 
October 21, 1975. 


Inventory — overage — milk in transit — determination and classification of 
by the Secretary in accordance with law — Dismissal 


Where petitioner had no records to show that its overage was caused by its fail- 
ure to include milk on its trucks as part of its closing inventory, petitioner 
is obligated for overage. Further petitioner’s milk in transit was properly 
treated by the Market Administrator as a September receipt and included 
in September’s ending inventory. The petitioner’s request for relief is there- 
fore denied. The petition is dismissed. 


David I. Stepacoff, Perth Amboy, N. J., for petitioner. 
Edward M. Silverstein, for respondent. 
Harry S. McAlpin, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision 
filed by Chief Administrative Law Judge Harry S. McAlpin (now 
retired) on December 30, 1974, under the Agricultural Marketing 
Agreement Act of 1937, as amended. Final administrative au- 
thority to decide cases under the Act has been delegated to the 
Judicial Officer (37 F.R. 28475, 38 F.R. 10795).' 


Oral argument before the Judicial Officer was heard on October 
14, 1975. 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Official was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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Upon a consideration of entire record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order 
herein, except for the correction of typographical errors and the 
clarification of the first sentence of the first full paragraph on page 
17 of the Initial Decision. 


ADMINISTRATIVE LAW JUDGE'S DECISION (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended, 7 U.S.C. 601, et 
seq., (hereinafter referred to as the ‘‘Act’’), involving the validity 
of obligations imposed on petitioner by the Market Administrator 
of Order No. 2, 7 CFR Part 1002 (hereinafter referred to as the 
““Order’’) as owing to the producer-settlement and administrative 
assessment funds; and the validity of the Market Administrator’s 
proper classification, from Class II to Class I, of 19,929 pounds of 
milk in transit on September 30, 1971, and received by petitioner 
on October 1, 1971. The petition was filed on May 28, 1974, which 
petition was answered June 26, 1974. An oral hearing was held on 
August 15, 1974, in New York City, before Harry S. McAlpin, a 
federal Administrative Law Judge. Petitioner was represented by 


David I. Stepacoff, Esq., of Perth Amboy, New Jersey; and re- 
spondent was represented by Edward M. Silverstein and Gregg 
E. Radetsky, Esqs., Office of General Counsel. U.S. Department 
of Agriculture, Washington, D.C. 


ISSUES 


The issues in this proceeding are: 


1. Whether the determination of the Market Administrator 
that petitioner had an ‘‘overage’’ of milk in October, 1971, was not 
in accordance with law; and 


2. Whether the Market Administrator improperly classified, as 
Class I, 19,929 pounds of milk in transit on September 30, 1971, 
and received by petitioner October 1, 1971. 


REGULATIONS AND ORDER PROVISIONS INVOLVED 


General Provisions of Milk Marketing Orders (7 CFR Part 
1000) 


1. Section 3(c) of the General Provisions, 7 CFR 1000.3(c), in 
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pertinent part, provides: 


Duties. The market administrator shall perform all duties necessary to ad- 
minister the terms and provisions of each order under his administration, 
including, but not limited to, the following: 


(7) Prescribe reports required of each handler under the order. 
Verify such reports and the payments required by the order by 
examining records (including such papers as copies of income tax re- 
ports, fiscal and product accounts, correspondence, contracts, docu- 
ments or memoranda of the handler, and the records of any other 
persons that are relevant to the handler’s obligation under the 
order), by examining such handler’s milk handling facilities; and by 
such other investigation as the market administrator deems 
necessary for the purpose of ascertaining the correctness of any re- 
port or any obligation under the order. Reclassify skim milk and 
butterfat received by any handler if such examination and investiga- 
tion discloses that the original classification was incorrect. 


2. Section 5 of the General Provisions, 7 CFR 1000.5, in 
pertinent part, provides: 


Each handler shall maintain and retain records of his operations and make 
such records and his facilities available to the market administrator. If 
adequate records of a handler, or of any other persons, that are relevant to 
the obligation of such handler are not maintained and made available, any 
skim milk and butterfat required to be reported by such handler for which 
adequate records are not available shall not be considered accounted for or 
established as used in a class other than the highest priced class. 


(a) Records to be maintained. 


(1) Each handler shall maintain records of his operations (in- 
cluding, but not limited to, records of purchases, sales, 
processing, packaging, and disposition) as are necessary to 
verify whether such handler has any obligation under the 
order, and if so, the amount of such obligation. Such records 
shall be such as to establish for each plant or other receiving 
point for each month: 


(i) The quantities of skim milk and butterfat co, tained in, 
or represented by, products received in any form, in- 
cluding inventories on hand at the beginning of the 
month, according to form, time, and source of each 
receipt; 


(ii) The utilization of all skim milk and butterfat showing 
the respective quantities of such skim milk and butterfat 
in each form disposed of or on hand at the end of the 
month; and 


(iii) Payments to producers, dairy farmers, and coopera- 
tive associations, including the amount and nature of any 
deductions and the disbursement of money so deducted. 
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(b) Availability of records and facilities. Each handler shall make 
available all records pertaining to such handler’s operations and all 
facilities the market administrator finds are necessary for such mar- 
ket administrator to verify the information required to be reported 
by the order and/or to ascertain such handler’s reporting, monetary, 
or other obligation under the order. .. . 


(c) Retention of records. All records required under the order to be 
made available to the market administrator shall be retained by the 
handler for a period of three years to begin at the end of the month to 
which such records pertain... . 


PROVISIONS OF ORDER NO. 2? 


3. Section 1 of the Order, 7 CFR 1002.1, provides: 


The terms, definitions, and provisions in Part 1000 of this chapter are 
hereby incorporated by reference and made a part of this order. 


4. Section 41(c)(4) of the Order, 7 CFR 1002.41(c)(4), provides: 


Subject to the conditions set forth in Sec. 1002.42 through 1002.46 the 
classes of utilization shall be as follows: 


(c) Class II milk shall be all skim milk and butterfat: 
* * * 


(4) Contained in inventory of fluid milk products in bulk 
which are on hand at the end of the month and also with re- 
spect to any plant not defined in Sec. 1002.8 (b) or (d), in 
inventory of fluid milk products in packaged form: 


5. Section 44 of the Order, 7 CFR 1002.44, in pertinent part, 
provides: 


Skim milk and butterfat transferred in the form of a fluid milk product 
from a pool unit or a pool plant to any other plant shall be classified 
pursuant to the provisions of paragraphs (a) through (e) of this section. 
The assignment procedure set forth in paragraph (e) shall also be appli- 
cable for the purpose of assignment of receipts at any plant which is not a 
plant defined pursuant to Sec. 1002.8(b) or (d) and which receives no milk 
from dairy farmers or units but which fluid milk products are disposed of in 
consumer packages or dispenser inserts in the marketing area either by di- 
rect distribution or to other plants. 


(b) In accordance with its assignment at the transferee plant 


2. RX1; 7 CFR Part 1002. 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34A.D. 1416 


pursuant to Sec. 1002.45(a)(15) and the corresponding step of Sec. 
1002.45(b) if transferred from a pool unit, a pool plant as defined in 
Sec. 1002.8(b) (except a pool plant pursuant to Sec. 1002.28 other 
than a pool plant pursuant to the provision of the preamble of Sec. 
1002.45), to a pool plant as defined in Sec. 1002.8(b). 


6. Section 45 of the Order, 7 CFR 1002.45, in pertinent part, 
provides: 


The classification of milk received from producers at each pool plant or 
pool unit for each handler shall be determined each month pursuant to 
paragraphs (a), (b), and (c) of this section: Provided, That for the purpose 
of establishing the pool status of any plant with Class I-A route disposi- 
tion in the marketing area which is not a pool plant pursuant to Sec. 
1002.24, skim milk and butterfat in milk received at such plant directly 
from dairy farmers or units up to an amount sufficient to qualify such 
plant as a pool plant pursuant to Sec. 1002.28(a) or (b) shall be considered 
the source of such Class I-A route disposition of such plant and be sub- 
tracted from Class I-A prior to the application of the allocation sequence 
set forth in paragraphs (a) and (b) of this section, unless at the time of 
filing his report pursuant to Sec. 1002.30 the handler elects not to have it 
so allocated. 


(a) Skim milk shall be allocated in the following manner: 


* * + 


(7) Subtract from the remaining pounds of skim milk in Class 
I-A and Class II milk, in series beginning with Class II milk, 
the pounds of skim milk in inventory of fluid milk products in 
bulk on hand at the beginning of the month: Provided, That 
for the first month of operation under this amended order such 
pounds of skim milk shall be subtracted from Class I-A if 
classified as Class I-A, I-B, or II in the preceding month and 
from Class II if classified as Class III in the preceding month; 


* * * 


(15) Subtract from the remaining pounds of skim milk in each 
class the pounds of skim milk received in the form of fluid milk 
products from other pool plants and from pool units (not pre- 
viously assigned pursuant to the preamble of this section), in 
accordance with the classification assigned by the transferee 
handler subject to the conditions of subdivisions (i) through 
(iii) of this subparagraph: 


(i) The skim milk so assigned to any class of utilization 
shall be limited to the amount thereof remaining in such 
class in the transferee plant: 


(ii) If the transferor plant received during the month 
other source milk to be allocated pursuant to subpara- 
graph (4) of this paragraph the skim milk so transferred 
shall be classified so as to allocate the least possible Class 
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I-A or I-B utilization to such other source milk; and 


(iii) If the transferor handler received during the month 
other source milk to be allocated pursuant to subpara- 
graph (8) of this paragraph, the skim milk so transferred 
shall not be classified as Class I-A or I-B to a greater 
extent than would be applicable to a like quantity of such 
other source milk received at the transferee plant; 


* + . 


(17) If the pounds of skim milk remaining in all classes ex- 
ceeds the pounds of skim milk in receipts from producers sub- 
tract such excess from the pounds of skim milk remaining in 
each class in series beginning with Class II. Any amount so 
subtracted shall be known as ‘“‘overage’’; 


(b) Butterfat shall be allocated in accordance with the procedure 
outlined for skim milk in paragraph (a) of this section; 


7. Section 46 of the Order, 7 CFR 1002.46, in pertinent part, 
provides: 


Accounting rules and regulations to effectuate the provisions of Secs. 
1002.40 through 1002.45 shall be issued by the market administrator and 
shall include (but not be limited to) conversion factors to be used in the 


absence of specific weights and tests, specific definitions of products, 
specific shrinkage allowances and procedures for determining the quanti- 
ties of skim milk and butterfat disposed of in specified products. Such 
rules and regulations shall be made, and may from time to time be 
amended, .. . 


8. Section 70 of the Order, 7 CFR 1002.70, in pertinent part, 
provides: 


Each handler’s net pool obligation for milk received at each plant and unit 
shall be computed separately pursuant to paragraphs (a) through (d) of 
this section and then combined into one total to be adjusted by any credit 
applicable pursuant to paragraph (e) of this section to determine the han- 
dler’s total net pool obligation. 


(d) Add the amounts computed in subparagraphs (1) through (6) of 
this paragraph: 
(1) Multiply the pounds of overage deducted from each class 
pursuant to Sec. 1002.45(a)(17) and the corresponding step of 
Sec. 1002.45(b) by the applicable class price adjusted by the 
differentials pursuant to Secs. 1002.51 and 1002.81; 
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9. Section 84 of the Order, 7 CFR 1002.84, in pertinent part, 
provides: 


The market administrator shall establish an account for each handler who 
is required to make payments to the producer settlement fund or who re- 
ceived payments from the producer settlement fund. After computing the 
uniform price and each handler’s pool debit or credit each month, and at 
such times as he deems appropriate, the market administrator shall render 
each handler a statement of his account showing the debit or credit 
balance, together with all debits or credits entered on such handler’s 
account since the previous statement was rendered: . . . 


10. Section 85 of the Order, 7 CFR 1002.85, provides: 


On or before the 18th day of each month each handler shall make full pay- 
ment of the debit balance, if any, of such handler shown on the last state- 
ment of account rendered pursuant to Sec. 1002.84. 


11. Section 90 of the Order, 7 CFR 1002.90, provides: 


As his pro rata share of the expense of administration of this part, each 
handler shall, on or before the 18th day of each month, pay to the market 
administrator a sum not exceeding four cents per hundredweight on the 
total quantity of pool milk received from dairy farmers at plants or from 
farms in a unit operated by such handler, directly or at the instance of a co- 
operative association of producers and on the quantity for which payment 
is made pursuant to Sec. 1002.70(d)(2), the exact amount to be determined 
by the market administrator subject to review by the Secretary. This sec- 
tion shall not be deemed to duplicate any similar payment by any hanlder 
under an order issued by the Commissioner of Agriculture and Markets of 
the State of New York, or the Director of the New Jersey Officer of Milk 
Industry, with respect to the marketing area. Whenever verification by the 
market administrator discloses any error in the payment made by any han- 
dler, such error shall be adjusted not later than the date next following 
such disclosure on which payments are due pursuant to this section. 


CLASSIFICATION AND ACCOUNTING RULES AND REGULATIONS 


12. Section 142 of the Accounting Rules, 7 CFR 1002.142, pro- 
vides: 
(a) Tabulate and total the pounds of skim milk: 
(1) In milk received from dairy farmers at the plant; 


(2) In fluid milk products in the opening inventories at the 
plant, separately in bulk and packaged form; 


(3) In fluid products in transit from other pool plants in ac- 
cordance with Sec. 1002.221(b), separately in bulk and pack- 
aged form; 


(4) In fluid milk products received at the plant from other 
plants separately in bulk and packaged form or from units; 


(5) In other source milk other than a fluid milk product deter- 
mined to be a receipt pursuant to Sec. 1002.141(c) at its skim 
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milk content or equivalent. 


The total of the skim milk so tabulated shall be known as the total skim 
milk to be accounted for. 
(b) Butterfat shall be separately tabulated and totaled in accordance 
with the procedure outlined for skim milk in paragraph (a) of this 
section, except that the words ‘‘or equivalent’’ in subparagraph (5) 
shall not apply. 


13. Section 143 of the Accounting Rules, 7 CFR 1002.143, 
provides: 
(a) Tabulate, total, and classify the pounds of skim milk: 


(1) In fluid milk products transferred to other plants or other- 
wise disposed of from the plant; 


(2) In fluid milk products in closing inventories at the plant; 


(3) In fluid milk products in transit from other pool plants in 
accordance with Sec. 1002.221(b); 


(4) In fluid milk products and in other source milk used in the 
plant in the manufacture of other than fluid milk products; 


(5) In the skim milk equivalent of skim milk powder and 
condensed skim milk determined pursuant to Sec. 1002.246(b) 
and (c) to be in excess of the volume included in the fluid milk 
products accounted for in subparagraphs (1) and (2) of this 
paragraph. 


In the event that the skim milk in fluid milk products is classified in more 
than one class, the tabulation should be subdivided to show the quantity of 
skim milk in each class. The total of all skim milk so tabulated shall be 
known as the skim milk accounted for. 


(b) Butterfat shall be separately tabulated, totaled, and classified in 
accordance with the procedure outlined for skim milk in paragraph 
(a) of this section, except that paragraph (a)(5) shall not apply. 


14. Section 144 of the Accounting Rules, 7 CFR 1002.144, 
provides: 

(a) Subtract the total skim milk accounted for pursuant to Sec. 
1002.143 from the total skim milk to be accounted for pursuant to 
Sec. 1002.142. If there is a remainder, it shall be known as shrink- 
age. In the event that the total skim milk accounted for is greater 
than the total skim milk to be accounted for, the excess shall be 
known as overage. 


(b) Butterfat shrinkage and overage shall be determined in accord- 
ance with the procedure outlined for skim milk in paragraph (a) of 
this section. 


15. Section 221 of the Accounting Rules, 7 CFR 1002.221, 
provides: 
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All fluid milk products transferred from a pool plant but not received until 
the following month at the transferee pool plant shall be considered in 
transit and shall be accounted for in the following manner: 


(a) At the transferor plant, transfers which are in transit shall be in- 
cluded in the disposition in the month in which shipped. 


(b) At the transferee plant, transfers which are in transit shall be 
considered to have been received in the same month as shipped and 
shall be included in the closing inventory thereat. 

(c) At the transferee plant, transfers which were in transit and were 
included in the closing inventory pursuant to paragraph (b) of this 
section shall be included in the following month’s opening inventory. 


FINDINGS OF FACT 


1. The petitioner, a New Jersey corporation during the time at 
issue herein, was a handler under the order doing business as 
Cream-O-Land Dairy, 680 Somerset Street, New Brunswick, New 
Jersey, engaged in the distribution of milk and milk products in 
the New York-New Jersey marketing area. 


2. Petitioner was the operator of a pool plant as defined in sec- 
tion 8(b) of the Order. 


3. An “‘overage’’ occurs when, after allocating all milk 
pursuant to the provisions of the Order, there remains an amount 
in excess of that received from producers (7 CFR 1002.45(a)(17)). 


4. The Market Administrator of Order No. 2 determined that 
the petitioner owed $1,957.31 to the producer-settlement fund and 
$10.51 for its pro rata share of the administrative expenses of the 
Order because of an overage of 35,027 pounds of milk in the month 
of October, 1971. 


5. A periodic audit of petitioner’s records was made pursuant 
to the standard practice of the Market Administrator. 


6. The audit revealed that petitioner had included a 49,700 
pound shipment of milk in transit on September 30, 1971, in the 
opening inventory in petitioner’s records for October 1, 1971, and 
also, erroneously, included the same 49,700 pound shipment of 
milk as a receipt in October, 1971. 


7. The auditor reduced the reported receipts of petitioner in 
October, 1971, by the 49,700 pounds of milk erroneously reported 
as received twice. 


8. The classification and accounting rules and regulations of 
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Order No. 2 (7 CFR 1002.221) require that a load of milk in transit 
at the end of a month be considered as having been received in 
that month. 


9. The audit also revealed the petitioner erroneously did not re- 
port a 19,589 pound load of milk from United Milk Producers 
Corporative Association of New Jersey, in transit on September 
30, 1971, in its September 1971 receipts and ending inventory but 
reported it as an October receipt. 


10. As result of the audit, the Market Administrator determined 
that the 19,589 pounds of milk in transit should be reported as a 
September 1971 receipt and included in the closing inventory for 
that month. 


11. The Order requires that the amount of bulk milk on hand at 
the beginning of the month (closing inventory of the previous 
month) be immediately subtracted from Class II milk (7 CFR 
1002.41(c) and 45(a)(7)). Hence, showing the 19,589 pounds of 
milk as received in September increased the amount of milk avail- 
able to petitioner for Class II in that month by 19,589 pounds and 
reduced the amount available for Class II in October by that 
amount. 


12. The Market Administrator passed on the 19,589 pound in- 
crease in Class II availability to petitioner’s September supplier, 
United Milk Producers Cooperative Association of New Jersey, 
the transferee, as required by section 44(b) of the Order, and 
reduced the Class II availability to petitioner’s October supplier, 
Dairymen’s League Cooperative Inc., Mount Upton, New Jersey, 
by that amount. (7 CFR 1002.45(a)(15)). 


CONCLUSIONS 


In a 15(a) proceeding, the standard for adjudication is whether 
an Order, or any provision thereof, or any obligation imposed in 
connection therewith is in accordance with law. The burden of 
proving that it was not in accordance with law is upon the peti- 
tioner who so alleges. (See In re Clyde Lisonbee, 31 A.D. 952, 961 
(1972), and United States v. Rock Royal Cooperative, Inc., 307 
U.S. 533 (1939)). 


In this case, petitioner alleges the Market Administrator has 
billed him improperly and erroneously for sums owed the pro- 
ducer-settlement fund and the administrative assessment fund as 
result of an alleged ‘“‘overage’’ in the month of October, 1971, of 
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35,027 pounds of milk in excess of receipts from producers. In said 
petition, petitioner alleges it received no milk from producers, and 
that the Market Administrator improperly based his charges to 
petitioner on provisions of the Order that cannot possibly refer to 
petitioner. This latter contention was not pressed at the hearing. 
It is here ruled out completely since ‘‘receipts from producers”’, 
without argument, includes receipts from a cooperative associa- 
tion of producers authorized under the Order. Petitioner admits it 
received its milk from cooperative associations. 


An overage, as here involved, occurs when after the completion 
of all allocations made pursuant to the Order, an amount of milk, 
in excess of that milk received from producers remains. In de- 
termining shrinkage or overage, in any given month, the opening 
inventory plus all milk in transit at the end of the month is added 
to receipts for that month to reflect the handler’s total available 
supply of milk. From that figure is deducted utilization, disposi- 
tion and closing inventory. The difference is either shrinkage or 
overage. (7 CFR 1002.45, .142, .143 and .144). 


The record shows that the Market Administrator, using the fig- 
ures reported by the petitioner on its monthly reports, found and 
corrected an error where 49,700 pounds of milk which was in 
transit on September 30, 1971, was properly reported as a Sep- 
tember receipt, and also was erroneously reported as an October 
1, 1971, receipt. As a result of this correction, along with a few 
other minor audit changes, the audited report of the petitioner 
showed a change from a reported 12,871 pound-shrinkage to a 
35,027 pound-overage. On the basis of this audited result, the 
Market Administrator billed the petitioner for the additional 
sums due the producer settlement fund and the administrative 
assessment fund, in accordance with law as set forth in section 
70(d)(1) of the Order. 


Petitioner relied primarily on an affidavit by and testimony of 
Orville Conover, its plant manager, who claimed that because he 
was new on the job and was making his first plant inventory on 
September 30, 1971, he failed to include in said inventory milk on 
trucks at close of business that day. He had no idea, however, 
how much such milk there was, if any, nor even how much milk 
had been loaded on each truck that day. The weight of this evi- 
dence was further dissipated by the fact that the record shows Mr. 
Conover first became aware of his failure to include ‘milk on 
trucks” in the September 30, 1971, inventory possibly as late as 
February 1973. That appears to be the first time Mr. Conover be- 
came aware that such a figure should be part of an end-of-month 
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inventory. Yet, from October 1971 through February 1973 there is 
no indication of any other ‘‘overage’’. The testimony as to the 
possiblity of there being approximately 18,000 quarts of milk still 
on the trucks at close of business September 30, 1971, is based on 
the assumption that this might be a regularly or at least a fre- 
quently recurring incident. If failure to include such a figure in the 
September 30, 1971, inventory would create an overage, then 
failure to include such milk in all the other months since Septem- 
ber 1971 should have created overages in some of thsse other 
months also. With no knowledge or records of how much milk was 
loaded on the delivery trucks on September 30, 1971 (or on any 
other day), and no knowledge of the sales from each truck that 
day (or any other day), whether there was milk left on the trucks 
at the close of business that day is purely speculative, and the 
assumption of there being a specific amount thereof is purely a 
“‘guesstimate.’’ The Market Administrator could not be expected 
to change petitioner’s reported figures on this basis. 


Still another indication that there is no basis for the petitioner’s 
speculation that a failure to include 18,000 quarts of packaged 
milk on trucks in the September 30, 1971, closing inventory 
erroneously caused the overage in October is the fact that the in- 
clusion of the allegedly overlooked on-the-truck milk would cause 


the petitioner to have had sales in September 1971 of 17,152 
quarts more than it had available for sale. (Exh. RX10). To accept 
petitioner’s contention as to what caused the apparent ‘‘overage”’ 
not only would require ignoring its speculativeness, but would 
mean ignoring the unlikelihood of selling more quarts in Septem- 
ber than petitioner would have had available for sale. It was peti- 
tioner’s own expert witness who stated at the hearing that “.. . 
it’s just not physically possible, you can’t sell more than what you 
have...” 


On the second issue, whether the Market Administrator im- 
properly classified as Class I, 19,929 pounds of milk in transit on 
September 30, 1971, petitioner raised the issue in the allegations 
of its petition, but offered no evidence thereon at the hearing. The 
proper classification of the milk involved was separate and 
distinct from the determination of an overage. One had no effect 
on the other. The 19,929 pounds of milk was reported by peti- 
tioner as an October 1, 1971, receipt, but actually it was in transit 
on September 30, 1971. Under provisions of the Order, such milk 
had to be included in the September receipts and that month’s 
ending inventory. Because of the allocation provisions of the 
Order, petitioner’s Class II use increased in September by 19,929 
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pounds and its September supplier received credit for the differ- 
ence between the Class I price and the Class II price. As a conse- 
quence of the transfer of this milk from October to September, 
petitioner had that much less milk available for Class II use in 
October. The Market Administrator therefore billed petitioner’s 
October supplier for 19,929 pounds more of Class I product in- 
stead of that number pounds of Class II product. 


As evidence by respondent showed, the credit which 
petitioner’s September supplier received equaled the billing which 
petitioner’s October supplier received, and, therefore, petitioner’s 
obligation to its suppliers would have balanced out to zero. Peti- 
tioner, however had a different supplier in September than it had 
in October. If petitioner did not have the September credit passed 
back to it and accrued a financial obligation as a result of the 
proper reclassification, this would be a private matter between 
petitioner and its suppliers. 


We conclude, therefore, that the Market Administrator proper- 
ly and in accordance with law billed petitioner for the 35,027 
pound overage and properly reclassified 19,929 pounds of milk 
from Class II to Class I. 


All contentions of the parties presented for the record have been 
considered whether or not specifically mentioned herein, and any 
suggestions, requests or proposals inconsistent with this decision 
are denied. 


ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


(No. 16,722) 


In re Centrat Citrus Company, an Arizona Corporation. AMA 
Docket No. F&V 907-3. Decided October 24, 1975. 


Marketing order — navel oranges — Early maturity allotments — apportion- 
ment of between handlers — Obligation — exemption from for period of 
November 3-9, 1972. 


Where early maturity allotments were apportioned between Districts 1 and 3 in 
a manner that resulted in handlers in District 1 with early maturity oranges 
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having more than twice the opportunity to receive early maturity allotments 
than comparable handlers in District 3, the apportionment was not in ac- 
cordance with law. Petitioner is exempted from any obligation for its ship- 
ments during the period November 3-9, 1972. 


Stephen P. Shadle, Yuma, Arizona. for petitioner. 
Wilbur Jennings, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a review proceeding instituted under § 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937, as reenacted and 
amended (7 U.S.C. 601 et seq.). 


The petition for review was filed November 16, 1972, and an 
amended petition was filed December 21, 1972, by Central Citrus 
Company, an Arizona corporation. Petitioner is a handler regu- 
lated by Marketing Order No. 907, as amended (7 CFR Part 907), 
which regulates the handling of navel oranges grown in Arizona 
and a designated part of California. 


Under the Navel Orange Marketing Order, the production area 
of California and Arizona is divided into three prorate Districts 
“in recognition of the fact that there are general differences in 
maturity and keeping quality of oranges between certain 
geographical sections of the production area” (7 CFR 907.66). 


The petitioner complains that the Navel Orange Administrative 
Committee, which administers the Order, illegally allocated early 
maturity allotments between Districts 1 and 3 for the prorate 
week beginning Friday, November 3, 1972, and ending Thursday, 
November 9, 1972, hereinafter referred to as the week ending 
November 9, 1972. 


District 1 includes Northern and Central California, and Dis- 
trict 3, in which petitioner is located, includes the State of Arizona 
and the desert area in Southeastern California. District 2, which 
includes Southwestern California, is not involved in this pro- 
ceeding since the oranges in that area were generally not mature 
enough to be shipped during early November 1972. 


The Navel Orange Administrative Committee submits to the 
Secretary before the beginning of each marketing year (which 
generally begins in late October or early November) a marketing 
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policy showing, inter alia, what percentage of the expected 
production of navel oranges should be marketed under volume 
regulation in domestic channels (7 CFR 907.50). Navel oranges 
not handled under such volume regulation must generally be used 
in by-products, etc. (7 CFR 907.67), at a great reduction in price. 
For the 1972-73 season, the Committee determined that there 
would be ‘‘equitable marketing opportunity under volume regula- 
tion for 35,425 cars or 65 percent of the total California-Arizona 
tree crop of Navel oranges”’ (Ex. A, p. 3). 


The 65 % figure is the important figure in this case, but in prac- 
tice, the Committee sets its ‘‘equitable marketing opportunity,” 
or “optimistic” figure, 5 % higher than the amount it ‘‘realistical- 
ly’’ expects to be utilized during the year under volume regula- 
tion. 


The Committee also prepares, shortly in advance of the mar- 
keting season, in consultation with growers and handlers from 
each District, a weekly shipping schedule for each District. The 
schedule for the 1972-73 season showed week by week how many 
cars of oranges in each District would be shipped so as to result in 
a total of 65 % of each District’s navel oranges handled for the 
year under volume regulation. 


The weekly shipping schedule is not the actual number of cars 
of oranges that can be handled under volume regulation in a 
District in a particular week, but as explained below, it is of the 
utmost importance in allocating the total allotment between the 
Districts. 


Under the Order, the Committee recommends to the Secretary 
each week the total quantity of oranges which it deems advisable 
to be handled under volume regulation in each District during the 
next succeeding week (7 CFR 907.5l(a)). The Secretary then 
makes the final determination, week by week, as to the quantity 
of oranges that may be handled in each District when regulation is 
in effect. In practice, the Committee’s recommendation is gen- 
erally followed by the Secretary. 


The Navel Orange Administrative Committee determines as to 
each District when sufficient oranges have reached maturity so 
that it is appropriate to distribute allotments to all handlers in the 
District. That is referred to as ‘‘general maturity” (7 CFR 
907.14). Prior to general maturity in a particular District, the 
Committee may issue special allotments to handlers in the Dis- 
trict who request early maturity allotments (7 CFR 907.60). 
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When general maturity is in effect, the Committee is required, 
insofar as practicable, to base its recommendation to the Secre- 
tary as to the quantity of oranges that should be handled in each 
District on the basis of the District’s ‘“‘percentage allocation”’ (7 
CFR 907.110(e)). The District’s ‘‘percentage allocation’”’ for a 
week is based on the weekly shipping schedule for the week, i.e., 
the regulations provide (7 CFR 907.110(d)): 


(d) The committee shall combine into a weekly total the quantities of 
oranges that growers and handlers in each district desire to handle each 
week, as shown on the weekly shipping schedules. The weekly quantity 
shown on the applicable schedule for a district shall be converted into a 
percentage of the said weekly total. This percentage shall be known as the 
percentage allocation to such district. 


Hence the weekly shipping schedules do not actually tell how 
many oranges can be handled in each District each week, but at 
least during general maturity, they establish the relationship be- 
tween the Districts for the purpose of allocating between the Dis- 
tricts the total quantity of oranges that can be handled in a week 
in the entire production area. 


Prior to general maturity, when early maturity allotments are 
issued, the regulations do not specify how the Committee should 


be guided in making its recommendation to the Secretary as to 
how many cars of oranges should be allocated to each District. In 
this respect, however, the Order requires the Committee to 
“provide equity of marketing opportunity to handlers in all dis- 
tricts,”” giving ‘‘due consideration’”’ to a number of factors, in- 
cluding ‘‘supply, maturity, and condition of oranges in the area of 
production” (7 CFR 907.51(b)). 


Early maturity allotments became particularly valuable in 1962 
because the provisions of the original Order effective in 1953, 
which required that early maturity allotments be repaid at general 
maturity (§ 914.60; 18 F.R. 5638, 5643), were deleted in 1962 (27 
F.R. 6093-6094; 27 F.R. 10087, 10088). Hence early maturity 
allotments are now in the nature of a ‘“‘free gift’’ to the handlers 
receiving them, permitting them to ship under volume regulation 
a larger percentage of their total tree crop than other handlers in 
the District not receiving early maturity allotments. 


District 1 is the largest District under the Order, and the Com- 
mittee determined that it would produce 45,000 cars of navel 
oranges during the 1972-73 season, 65 % of which, or 29,250 cars, 
were placed on its weekly shipping schedule for the season (Ex. A, 
pp. 8-9). The Committee determined that District 3, in which 
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petitioner resides, would produce 1,500 cars of navel oranges 
during the season, and the Committee placed 65% of that 
amount, or 975 cars, on District 3’s weekly shipping schedule for 
the season (Ex. A, pp. 8-9). 


For the week ending November 9, 1972, 765 cars were on Dis- 
trict 1’s weekly shipping schedule and 45 cars were on District 3’s 
weekly shipping schedule. 


Since there was not sufficient mature fruit in either District for 
general maturity allotments to be issued for the week ending 
November 9, 1972, the Committee issued early maturity allot- 
ments for both Districts. Requests by handlers for early maturity 
allotments were required to be filed with the Committee by 
Monday, October 30, 1972. The handlers in District 1 requested 
1,043.61 cars of early maturity allotments and handlers in District 
3 requested 148.5 cars. 


The Committee recommended to the Secretary that for the week 
ending November 9, 1972, District 1 receive an allotment of 752 
cars and District 3 receive 48 cars (Ex. B). The Committee 
amended its recommendation on November 7, 1972 (Ex. B), to 
change its recommendation for District 1 to 799 cars (which was 
77 % of District 1’s requests) and for District 3 to 51 cars (which 
was 34 % of District 3’s requests). In making its recommendation, 
the Committee used the Districts’ ‘‘percentage allocations,’ i.e., 
the Committee based its recommendations on the weekly shipping 
schedules just as it would have done under general maturity regu- 
lation. The Secretary accepted the Committee’s original and 
amended recommendations, and fixed the quantity of navel 
oranges that could be handled in each District that week in the 
amounts recommended by the Committee (37 F.R. 23323, 23324; 
37 F.R. 24025). 


The petitioner alleges in the amended petition, p. 5: 


That your petitioner is informed and believes and therefore alleges that 
the allocation of Early Maturity Allotment between handlers in District 1 
and District 3 was based upon general maturity shipping schedule adopted 
by the committee after receiving the estimates of total tree crop to be han- 
dled during the 1972-1973 season by all handlers in the respective districts, 
ratherthan upon the quantities of early maturity fruit available for sale by 
producers in the various districts; that such method of allocation between 
districts is not provided for by the said Navel Order or Rules and Regula- 
tions thereto and in fact is specifically excepted as a method of making 
such allocations as is more specifically set forth in paragrpah 4 supra; that 
the method utilized by the committee in making such allocation was not in 
accordance with law and does not allow your petitioner and the producers 
it represents an equitable portion of the prorate for such period; that your 





CENTRAL CITRUS CO. 1433 
Cite as 34 A.D. 1428 


petitioner and the producers it represents will be prejudiced by such Order 
and allocation of the said Navel Committee and will suffer irreparable 
damage unless your petitioner is allowed to handle a larger quantity of 
Navel oranges for said period; that your petitioner should therefore be 
exempted from the restrictions and regulations of the said Navel Order for 
such period. 
The amended petition further alleges, p. 4, that the petitioner 
and District 3 were not represented on the Navel Orange Ad- 
ministrative Committee. 


The relief sought by petitioner includes prayers that Marketing 
Order No. 907 be amended and modified with regard to the 
method to be utilized by the Navel Orange Administrative Com- 
mittee in the allocation of early maturity allotments between Dis- 
tricts and handlers so that such allocation will be based upon the 
total quantity of early maturity navel oranges available for han- 
dling rather than the percentage allocation utilized by the Navel 
Orange Administrative Committee during the period of general 
maturity; and that petitioner be exempt from the regulation of the 
Committee until the ruling is made on the amended petition. 


Respondent’s answer was filed December 1, 1972, wherein cer- 
tain allegations were admitted, but the respondent denied the ma- 
terial allegations of the petition. No written answer to the 


amended petition was filed, but the parties stipulated that the an- 
swer to the original petition was deemed to be an answer to the 
amended petition (Tr. 4-5). 


An oral hearing was held March 14, 15, and 16, 1973, in 
Phoenix, Arizona, before Administrative Law Judge Dorothea A. 
Baker. At the hearing, petitioner was represented by Steven P. 
Shadle, Esquire, of Westover, Keddie, Choules, Shadle & Bowen, 
Attorneys at Law, Yuma, Arizona, and respondent was repre- 
sented by Wilbur W. Jennings, Esquire, Office of the General 
Counsel, United States Department of Agriculture. 


In its briefs, the petitioner made it clear that it is not chal- 
lenging the manner in which the Committee allocated District 3’s 
allotment among the handlers in District 3, but only the method 
by which the total allotment was allocated between Districts 1 
and 3. 


The Administrative Law Judge filed an Initial Decision and 
Order on August 14, 1974, dismissing the petition. Judge Baker 
concluded (Initial Decision, pp. 99-100, 102): 


Our reasoned conclusion is that the record evidence does not establish 
that the Committee acted so arbitrarily and capriciously as to be demon- 
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strably inequitable, but, it is the view of the Administrative Law Judge 
that it came very close to it. So close, in fact, that if the Administrative 
Law Judge had the powers of “equity” the Petitioner would be exempt 
from the provisions of the Order to the extent of the 5,179 cartons it 
shipped in excess of allotments granted to it. It is recognized that 
deference must be accorded administrative expertise and that a judge may 
not substitute his judgment where it has not been shown that the action 
complained of was illegal. The record in this proceeding does not demon- 
strate that the action of the Committee complained of was not in accord- 
ance with law. The broad latitude vested in the Committee enabled it to se- 
lect one of several methods of allocation and to adjust the equity factor if 
deemed necessary. Petitioner points out that prior to the week in question, 
November 3, 1972, the Committee allocated allotments by utilizing the 
weekly shipping schedule or by granting a uniform percentage of the early 
maturity requests of handlers in all districts. The promulgation pro- 
ceeding, as well as Section 907.60, reflect an intent by the Secretary that 
the Committee should have residual flexibility. The Committee can 
allocate on the basis of several methods available to it and still comply 
with the mandate of equity. Equity can come in many forms. Unless the 
actions of the Committee are illegal, deference must be accorded to those 
charged with the administration of a program. 


**ke ke * 


In view of the matters brought out in this administrative proceeding, it 
is assumed that the Petitioner will appeal this decision to the Secretary 
who then will have a renewed opportunity to review the actions complained 
of. Moreover, the Secretary (or his delegatee) has authority to reevaluate 
“equity” and to revise his decisions and determinations even though they 
initially may have been ‘in accordance with law,’’ a power not vested in an 
Administrative Law Judge. 


Judge Baker ruled against the petitioner with respect to the 
alleged lack of representation of District 3’s interests on the Com- 
mittee; the alleged failure of the Committee to consider the 
relevant facts and circumstances; and the alleged improper dele- 
gation of the Secretary’s authority to the Committee. 


On October 29, 1974, the petitioner filed an appeal to the Judi- 
cial Officer, to whom final administrative authority to decide the 
Department’s cases subject to the Administrative Procedure Act 
has been delegated (37 F.R. 28475; 38 F.R. 10795). 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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Oral argument before the Judicial Officer was heard on Septem- 
ber 24, 1975. John H. Vetne, Esquire, Office of the General 
Counsel, United States Department of Agriculture, appeared for 
the respondent with Mr. Jennings, who had previously repre- 
sented respondent. Prior to the oral argument, the Judicial Officer 
set forth numerous questions and issues to be discussed in supple- 
mental briefs and in oral argument. 


RELEVANT STATUTORY PROVISIONS 


The declared policy of Congress in enacting the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.) was to 
establish and maintain orderly marketing conditions for agricul- 
tural commodities in interstate commerce and to establish and 
maintain parity prices for such commodities (7 U.S.C. 602). The 
Act delegates to the Secretary broad regulatory power over han- 
dlers of specified agricultural products. The Secretary is au- 
thorized to issue (after notice and hearing) marketing orders 
which regulate the activities of handlers of controlled commodities 
(7 U.S.C. 608c(1), (3) and (4)). Marketing orders must be 
approved by producers in a referendum (7 U.S.C. 608c(8), (9), (12) 
and (19)). The Act provides for fines and forfeitures for exceeding 
allotments issued under a marketing order (7 U.S.C. 608a(5); 
608c(14)). 


The following provisions of the Agricultural Marketing Agree- 
ment Act of 1937, as reenacted and amended (7 U.S.C. 601 et 
seq.), are particularly relevant to the issues involved herein (7 
U.S.C. 608c(6)(C)): 


In the case of the agricultural commodities and the products thereof, 
other than milk and its products, specified in subsection (2) of this section 
orders issued pursuant to this section shall contain one or more of the fol- 
lowing terms and conditions, and (except as provided in subsection (7) of 
this section), no others: 

* * * * 


(C) Allotting, or providing methods for allotting, the amount of 
any such commodity or product, or any grade, size, or quality there- 
of, which each handler may market in or transport to any or all mar- 
kets in the current of interstate or foreign commerce or so as directly 
to burden, obstruct, or affect interstate or foreign commerce in such 
commodity or product thereof, under a uniform rule based upon the 
amounts which each such handler has available for current ship- 
ment, or upon the amounts shipped by each such handler in such 
prior period as the Secretary determines to be representative, or 
both, to the end that the total quantity of such commodity or 
product, or any grade, size, or quality thereof, to be marketed in or 
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transported to any or all markets in the current of foreign commerce 
or so as directly to burden, obstruct, or affect interstate or foreign 
commerce in such commodity or product thereof, during any 
specified period or periods shall be equitably apportioned among all 
of the handlers thereof. 


RELEVANT PROVISIONS OF MARKETING ORDER NO. 907 


Marketing Order No. 907, regulating the handling of navel 
oranges grown in Arizona and a designated part of California, is 
one of more than 45 orders regulating the handling of fruits, vege- 
tables and nuts. Pursuant to the Order, the Secretary delegated 
the responsibility of implementing the policy reflected in the Act 
and Order to a body known as the Navel Orange Administrative 
Committee. The Committee is authorized to issue regulations, 
subject to the approval of the Secretary. 


The production area regulated by the Order is divided into three 
Districts (§ 907.66). As discussed above in the preliminary state- 
ment, the Committee is authorized to recommend to the Secretary 
the total quantity of oranges which it deems advisable to be han- 
dled during the next succeeding week in each District (§ 907.51). 
Based upon such recommendation and other available informa- 
tion, the Secretary may limit the quantity of oranges which may 
be handled in each District during a specified week (§ 907.52). 


Oranges in excess of a handler’s allotment may be exported or 
used in by-products, etc. (§ 907.67). 


A handler may file application for a prorate base and allotments 
with the Committee wherein he indicates the number of oranges 
he has available for current shipment, i.e., his “tree crop.’”’ Upon 
determining the application to be accurate, the Committee will 
issue the handler a prorate base, which represents the ratio be- 
tween the handler’s ‘‘tree crop’’ and the total “tree crop’’ of the 
District (§ 907.53). Once the handler’s tree crop and the District’s 
tree crop are determined, they remain the same for the season un- 
less, e.g., there are changes in the estimates of the size thereof, or 
there is a gain or loss of control by a handler of producers, etc. 


The quantity of oranges that a handler may handle during a 
given week of the marketing season is known as his allotment, 
and is an amount equivalent to the product of the prorate base he 
has been issued and the total quantity of oranges grown in his 
District and fixed by the Secretary as the total quantity of 
oranges which may be handled during a given week (§ 907.54). 
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Given such allotment, a handler is permitted to overship an 
amount of oranges equivalent to 20 % of his allotment, or 1 car- 
load, whichever is the greater, subject to certain conditions 
(§ 907.55). A handler who has undershipped the amount of his 
allotment in a given week may handle in addition to his allotment 
for the next week a quantity of such oranges equivalent to such 
undershipment (§ 907.56). Handlers are permitted to loan allot- 
ments to each other which the borrower then repays by yielding to 
the lender allotment equivalent to the borrowed allotment at some 
later date in the season (§ 907.57). 


Special allotments for early maturity oranges may be issued by 
the Committee (§ 907.60). The Order does not specify how the 
Committee should be guided in making its recommendation to the 
Secretary as to the allocation of early maturity allotments be- 
tween the Districts. In this respect, however, the Order requires 
the Committee to ‘‘provide equity of marketing opportunity to 
handlers in all districts,’’ giving ‘‘due ccnsideration”’ to a number 
of factors, including ‘‘supply, maturity, and condition of oranges 
in the area of production”’ (§ 907.51(b)). The Order provides as to 
early maturity allotments (§ 907.60): 


Early maturity allotments issued to any handler may be used only 
during the week for which issued, and the undershipment of any such 
allotment shall not entitle such handler to handle an additional quantity of 
oranges due to such undershipment. Upon the reaching of general 
maturity, the quantity of oranges available for current shipment of any 
handler who failed to use all of the early maturity allotments issued to him 
shall be adjusted by deducting therefrom a quantity of oranges equivalent 
to the total quantity of his oranges for which early maturity allotments 
were issued but were not used. A person to whom early maturity allot- 
ments have been issued may, after approval by the committee, transfer 
such allotments to other persons to whom such allotments also have been 
issued ***., 


The Order does not specify how a District’s early maturity al- 
lotment shall be allocated to the handlers within the District ex- 
cept that it shall be allocated ‘‘in an equitable manner among the 
requesting handlers who qualify therefor’ (§ 907.60). However, 
the regulations issued by the Committee specify that such alloca- 
tion within the District shall be based on the size of each re- 
questing handler’s tree crop (§ 907.113(c)). 


Handlers who have under their control navel oranges of short 
life may make application to the Committee for a “short life allot- 
ment” whereby they may move their oranges in a shorter period of 
time and avoid injury of crop loss (§ 907.61). 
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Although many provisions of Marketing Order No. 907, as 
amended, are relevant to the issues involved herein, the following 
provisions are particularly important (7 CFR Part 907): 


DEFINITIONS 


see % 


§ 907.13 Early maturity oranges. 


“Early maturity oranges’’ means any oranges that have reached 
maturity, as measured by applicable State laws, in advance of general 
maturity in the same prorate district. 


§ 907.14. General maturity. 


“General maturity” shall have been reached in any prorate district at 
such time as the committee determines that allotment shall be distributed 
to all handlers in such prorate district. 


eee * 
REGULATION 
§ 907.50 Marketing policy. 


(a) Prior to the recommendation for regulation for each prorate 
district, the committee shall submit to the Secretary its marketing policy 
for the ensuing season. Such marketing policy shall contain the following 
information: (1) The available crop of oranges in the prorate district, in- 
cluding estimated quality and composition of sizes; (2) the estimated 
utilization of the crop showing the quantity and percentages of the crop 
that will be marketed in domestic, export, and by-product channels, 
together with quantities otherwise to be disposed of; (3) a schedule of esti- 
mated weekly shipments to be recommended to the Secretary during the 
ensuing season; (4) available supplies of competitive oranges in all 
producing areas of the United States; (5) level and trend of consumer 
income; (6) estimated supplies of competitive citrus commodities; and (7) 
any other pertinent factors bearing on the marketing of oranges. In the 
event that it becomes advisable to substantially modify such marketing 
policy the committee shall submit to the Secretary a revised marketing 
policy setting forth the information as required in this paragraph. 


(b) All meetings of the committee held for the purpose of formulating 
such marketing policies shall be open to growers and handlers. The com- 
mittee shall give notice to growers by publication of notice of such 
meetings in such newspapers as they deem appropriate and shall advise all 
handlers by mail of such meetings. 


(c) The committee shall transmit a copy of each marketing policy re- 
port or revision thereof to the Secretary and to each grower and handler 
who files a request therefor. Copies of all such reports shall be maintained 
in the office of the committee where they shall be available for examination 
by growers and handlers. 


§ 907.51 Recommendations for volume regulation. 
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(a) The committee may recommend to the Secretary the total 
quantity of oranges which it deems advisable to be handled during the next 
succeeding week in each prorate district. If, for any reason, the committee 
recommends the issuance of volume regulation but fails to recommend to 
the Secretary the total quantity of oranges which it deems advisable to be 
handled during the next succeeding week in each prorate district, reports 
representing the respective views of the committee members with respect 
to its failure to act shall be submitted promptly to the Secretary. 


(b) In making its recommendation, the committee shall provide 
equity of marketing opportunity to handlers in all districts and shall give 
due consideration to the following factors: (1) Market prices for oranges, 
including market prices by grades and sizes; (2) supply of oranges on track 
at, and enroute to, the principal markets; (3) supply, maturity, and condi- 
tion of oranges in the area of production, including the grade and size 
composition thereof; (4) market prices and supplies of citrus fruits from 
California, Arizona, and competitive producing areas, and supplies of 
other competitive fruits; (5) trend and level in consumer income; and (6) 
other relevant factors. 


(c) At any time during a week for which the Secretary, pursuant to 
§ 907.52, has fixed the quantity of oranges which may be handled, the 
committee may, if such action is deemed advisable, recommend to the 
Secretary that such quantity be increased for such week. Any such recom- 
mendation, together with the committee’s reasons for such recommenda- 
tion, shall be submitted promptly to the Secretary. 


(d) The committee shall, with the approval of the Secretary, adopt 


procedural rules and regulations to effectuate the provisions of this 
§ 907.51. 


§ 907.52 Issuance of volume regulation. 


Whenever the Secretary shall find, from the recommendations and 
information submitted by the committee, or from other available informa- 
tion, that to limit the quantity of oranges which may be handled in each 
prorate district during a specified week will tend to effectuate the declared 
policy of the act, he shall fix such quantity. Such regulation may be made 
effective, as authorized by the act, irrespective of whether the season aver- 
age price for navel oranges is in excess of the parity price specified therefor 
in the act. The quantity so fixed may be increased by the Secretary at any 
time during such week. 


§ 907.54 Allotments. 


Whenever the Secretary has fixed the quantity of oranges which may 
be handled during any week in a prorate district, the committee shall cal- 
culate the quantity of oranges which may be handled by each such person 
during such week. The said quantity shall be the allotment of such person 
and shall be in an amount equivalent to the product of the prorate base of 
such person and the total quantity of oranges grown in such prorate dis- 
trict and fixed by the Secretary as the total quantity of oranges which may 
be handled during such week. The committee shall give reasonable notice 
to each person of the allotment computed for him pursuant to this part. 
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see 
§ 907.60 Early maturity allotments. 


Notwithstanding the provisions of § 907.54 the committee may, prior 
to the reaching of general maturity, issue special allotments for the han- 
dling of oranges of early maturity. Handlers controlling oranges of early 
maturity may apply to the committee for such allotments on froms pre- 
scribed by the committee and shall furnish to the committee such informa- 
tion as it may require. On the basis of all available information and after 
consideration of all of the factors enumerated in § 907.51(b) the committee 
shall determine the extent to which early maturity allotment shall be 
granted. Total early maturity allotments approved by the committee for 
each prorate district shall be allocated in an equitable manner among the 
requesting handlers who qualify therefor. Early maturity allotments 
issued to any handler may be used only during the week for which issued, 
and the undershipment of any such allotment shall not entitle such handler 
to handle an additional quantity of oranges due to such undershipment. 
Upon the reaching of general maturity, the quantity of oranges available 
for current shipment of any handler who failed to use all of the early 
maturity allotments issued to him shall be adjusted by deducting there- 
from a quantity of oranges equivalent to the total quantity of his oranges 
for which early maturity allotments were issued but were not used. A per- 
son to whom early maturity allotments have been issued may, after 
approval by the committee, transfer such allotments to other persons to 
whom such allotments also have been issued: Provided, That, upon such 
transfer of allotment, the transferee shall be obligated to use the trans- 
ferred allotment during the week for which it was issued and if he fails to 


do so shall have his oranges available for current shipment adjusted in the 
same manner as if the transferred allotment had been issued to him by the 
committee. The committee shall, with the approval of the Secretary, adopt 
procedural rules and regulations to effectuate the provisions of this part. 
Early maturity allotments issued, and any transfer thereof, under this sec- 
tion shall be on a prorate district basis. 


eee 
§ 907.67 Oranges not subject to regulation. 


Except as otherwise provided in this section, nothing contained in this 
subpart shall be construed to authorize any limitation of the right of the 
initial handler of oranges to: (a) Handle oranges to charitable institutions 
for consumption by such institutions or to relief agencies for distribution 
by such agencies; (b) handle oranges to commercial processors for 
processing into products, including juice; (c) export oranges or handle 
oranges to exporters for export purposes; (d) handle oranges by parcel post 
or by railway express; or (e) handle oranges in such minimum quantities or 
in such types of shipments as the committee may, with the approval of the 
Secretary, prescribe. No assessment shall be levied pursuant to § 907.41 
on oranges disposed of for the purposes specified in this section. The com- 
mittee shall prescribe, with the approval of the Secretary, such rules, regu- 
lations, and safeguards as it may deem necessary to prevent oranges 
shipped under the provisions of this section from entering into commercial 
channels of trade contrary to or in violation of this subpart. 
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RELEVANT PROVISIONS OF REGULATIONS 


The following provisions of the regulations adopted by the 
Navel Orange Administrative Committee with the approval of the 
Secretary are particularly relevant to the issues involved herein (7 
CFR 907.100 et seq.): 


§ 907.100 Definitions. 


ee 


(e) Pursuant to § 907.17, the quantity of oranges comprising a car- 
load, as such term is therein defined, is hereby increased from a quantity of 
oranges equivalent to 924 cartons of oranges to a quantity of oranges 
equivalent to 1,000 cartons of oranges. 


ese ee 
§ 907.110 Equity of marketing opportunity. 


Equity of marketing opportunity between prorate districts shall be 
afforded by the following procedure: 


(a) The committee shall establish an equity factor which is the same 
for all prorate districts. The equity factor shall be stated as a percentage of 
the tree crop in each district and shall reflect a quantity of oranges (grown 
in each district) for which there will be equitable marketing opportunity 
under volume regulation during the ensuing season. 


(b) At the marketing policy meeting for each prorate district the com- 
mittee shall formulate a weekly shipping schedule for the ensuing season 
reflecting, insofar as practicable, the desire of growers and handlers of 
oranges within the district as to the quantity of oranges grown in that dis- 
trict to be shipped under volume regulation each week. The quantity of 
oranges on such schedules shall be computed by application of the equity 
factor to the tree crop of the district. The seasonal periods covered by such 
schedules shall be determined by the committee. Prior to any marketing 
policy meeting for a prorate district the committee may consult with such 
growers and handlers regarding formulation of such schedule. 


(c) Following the marketing policy meetings for all districts, the com- 
mittee may review and make equitable modifications as it deems advisable 
in the equity factor and weekly shipping schedules. 


(d) The committee shall combine into a weekly total the quantities of 
oranges that growers and handlers in each district desire to handle each 
week, as shown on the weekly shipping schedules. The weekly quantity 
shown on the applicable schedule for a district shall be converted into a 
percentage of the said weekly total. This percentage shall be known as the 
percentage allocation to such district. 


(e) Insofar as practicable, the committee shall base its recommenda- 
tions each week (pursuant to § 907.51(a)) to the Secretary as to the respec- 
tive quantities of oranges that should be handled in the prorate districts, 
upon the percentage allocations for such districts for such week except 
when allotments are granted on the basis of the requests of handlers of 
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early maturity oranges pursuant to § 907.60 or the requests of handlers for 
freeze damage allotments pursuant to § 907.6la. 


(f) The committee shall make such adjustments as it deems advisable 
in the equity factor, the weekly shipping schedules and the percentage 
allocations to prorate districts, so as to reflect changing crop or market 
conditions. Any such adjustment in the weekly shipping schedule for a 
prorate district shall be based on the tree crop of handlers in the district 
who are on the prorate base at the time of adjustment and on the tree crop 
of all handlers in the district who received short-life allotment. 
Appropriate adjustments shall be made in the schedules and percentage 
allocations as soon as possible after a change in the estimated tree crop of 
any prorate district. Whenever a prorate district nears the end of the ship- 
ping schedule for that district and the committee ascertains that oranges 
(grown in that district) remain for handling under volume regulation, the 
committee may (1) adjust the equity factor upward with corresponding 
changes in the weekly shipping schedules for all districts or (2) adjust the 
schedules for all districts by adding thereto the difference between the 
aggregate quantity of oranges listed on the weekly shipping schedule of 
each district during all of the preceding weeks and the sum of the 
aggregate quantity of oranges fixed by the Secretary for handling under 
general maturity, early maturity, and freeze damage allotments during 
such preceding weeks of regulation in each of the respective districts plus 
the aggregate quantity of oranges that were handled in each district when 
no such regulation was in effect. Adjustments in the weekly shipping 
schedules for each of the prorate districts may be made by adding weeks to 
or deleting weeks from the schedule and, if deemed advisable, by 
proportionate modification of the desired shipments shown thereon for the 
remaining weeks of the season or any portion thereof. 


(g) The committee shall calculate each season, as soon as it is 
feasible, an estimated percentage of the total tree crop in the production 
area which, in the judgment of the committee, will be handled under 
volume regulation and prepare a schedule of estimated weekly shipments 
based thereon, taking into account the purposes of the act. Such percent- 
age and schedule shall be used as the reference for determining adjust- 
ments in the prorate base of handlers, for granting short life allotment, and 
for matters wherein it is necessary to consider utilization of the crop within 
a district. 


shee 
§ 907.113 Early maturity allotments. 


(a) Applications to be filed. On or before 12 noon of the day preceding 
the regular weekly meeting day of the committee, any handler controlling 
early maturity oranges who desires to receive allotment therefor for use 
during the following week must request such allotment from the commit- 
tee by telephone or telegram, or by an application on N.O.A.C. Form No. 9 
delivered to the committee at any of its designated offices. Telephone and 
telegram requests shall be confirmed either by (1) delivering to the com- 
mittee not later than the day preceding the regular weekly meeting day a 
duly executed N.O.A.C. Form No. 9 or (2) mailing to the committee such 
N.O.A.C. Form No. 9 postmarked not later than the day preceding the 
regular weekly meeting day. Requests for early maturity allotment, or for 





CENTRAL CITRUS CO. 1443 
Cite as 34 A.D. 1428 


changes in requests previously made, shall not be considered by the com- 
mittee if received subsequent to 12 noon of the day preceding the regular 
weekly meeting day of the committee. Each application, and each 
confirmation, on N.O.A.C. Form No. 9 shall indicate the name and ad- 
dress of the applicant, the general location of early maturity oranges for 
which allotment is desired, the number of cartons of allotment desired, and 
such other pertinent information as the committee may from time to time 
request. 


(b) Transfer of allotment. Any handler who transfers early maturity 
allotment to another handler to whom early maturity allotment is issued 
must notify the committee of such transfer on or before 12 o’clock noon of 
the Friday following the week for which such allotment was issued. Unless 
such notification is received by the committee within the time prescribed 
the allotment shall be charged to the handler to whom it was issued and 
failure to ship the allotment shall be the responsibility of such handler. The 
committee shall confirm all qualifying transfers by memorandum ad- 
dressed to the parties concerned, which memorandum shall be deemed to 
satisfy the requirements of this section. 


(c) Whenever the total amount of early maturity allotment the com- 
mittee determines should be granted to handlers within a prorate district 
equals or is larger than the total amount applied for in such district, the 
full amount applied for in each application shall be granted. Whenever the 
total amount applied for exceeds the total amount of early maturity allot- 
ment the committee deems should be granted in the district, the request of 
each handler in such district shall be granted in the same proportion as the 
handler’s tree crop bears to the total tree crop of requesting handlers in 
that district, but not in excess of the amount requested, and any allotment 
then remaining shall be granted in successive increments, as necessary, to 
handlers filing requests, in proportion to the tree crop controlled by each, 
but not in excess of the amount requested. 


FINDINGS OF FACT 


1. The petitioner, Central Citrus Company, is an Arizona 
corporation with its principal place of business at 2929 Priest 
Road, Tempe, Arizona, 85281. Petitioner is a handler subject to 
Marketing Order No. 907, as amended (7 CFR Part 907), which 
regulates the handling of navel oranges grown in Arizona and a 
designated part of California. 


2. The petitioner represents a total of 90 navel orange growers 
and controlled, during November 1972, a total of 699 acres of 
navel oranges (Tr. 46). For the prorate week ending November 9, 
1972, petitioner controlled 158.57 carloads of navel oranges pro- 
duced and grown in Arizona within the confines of District 3 (Tr. 
12-13). Petitioner markets all navel oranges it handles through 
the Allied Citrus Exchange, which is a marketing agency for 
Sunkist (Tr. 53). 
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3. The petitioner filed timely application for 25 cars of early 
maturity allotment for the prorate week ending November 9, 1972 
(Tr. 13), but petitioner received allotment of only 5.64 cars, plus a 
tolerance under the Order of 20% (1.13 cars), and borrowed as 
permitted by the Order 1.34 cars, for a total of 8.11 cars. How- 
ever, petitioner shipped 13.29 cars of navel oranges during the 
prorate week ending November 9, 1972, which was 5.18 cars of 
navel oranges in excess of the amount petitioner was permitted to 
ship (Tr. 51; Exs. B and K). These were the first violations by the 
petitioner of its allotments (Tr. 265). The petitioner controlled 
sufficient mature oranges to have shipped the 25 cars requested 
(Tr. 35, 61). 


4. Navel oranges in District 3 generally become sufficiently 
mature for harvesting about the first of November. However, this 
date varies considerably from year to year depending on climatic 
conditions (Tr. 26). 


Under Arizona law, there are two criteria for determining 
whether navel oranges are sufficiently mature to be shipped. One 
involves the ratio of soluble solids to acid, which is eight to one. 
There is never any problem in Arizona in meeting that test since 
the navel oranges always test better than that. The second 
criterion relates to the color of the fruit (Tr. 215). 


Navel oranges grown in light soil mature earlier than those 
grown in heavier soils. There is a difference of as much as two or 
three weeks between the time navel oranges reach the proper color 
depending on the soil in which they are grown. At the beginning 
of the season when oranges are almost mature, three or four 
successive cold nights can bring out sufficient color in the oranges 
to meet the color criterion (Tr. 218, 244, 363-364). District 3 has a 
very much larger percentage of early maturity fruit compared to 
its total tree crop than District 1 (Tr. 75). 


5. After oranges are picked, they are held from four to seven 
days in a ‘‘de-greening’”’ room in the packinghouse, where they are 
treated with a combination of the proper temperature, humidity 
and ethylene gas to bring the fruit to the necessary color for pack- 
ing (Tr. 33). 


6. Oranges which are mature may be stored on the tree, i.e., 
not picked, for a varying number of months, depending on the 
area and weather conditions. To maintain their quality, oranges 
grown in District 3 must be shipped during a much shorter season 
than oranges grown in District 1. Oranges grown in District 3 
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generally must be picked by the first part of February to keep 
well; whereas oranges grown in District 1 are picked in substantial 
volumes as late as May (Tr. 40-42, 210-212, 352, 406). 


7. In most seasons, special allotments for early maturity 
oranges are issued for one or more weeks (Tr. 458). Special allot- 
ments for the handling of oranges of early maturity are of much 
greater value to handlers than general maturity allotments since 
handlers who receive early maturity allotments are permitted to 
ship a greater percentage of their total orange crop under volume 
regulation than handlers not receiving early maturity allotments 
(see Finding 22, infra). 


Most of the navel oranges which cannot be shipped under 
volume regulation are made into by-products, etc. (Ex. A, p. 8), 
and such oranges bring a very much lower price than oranges 
shipped under volume regulation (Tr. 68-69, 73). For example, the 
average price received by petitioner for the cars shipped in normal 
domestic channels during the week ending November 9, 1972, was 
$2,745.93 ($36,498.91 + 13.292; Ex. C-5, p. 3). But oranges sold 
for by-products at that time were worth only about $281 per car 
(see Memorandum filed September 5, 1975, p. 2), or about one- 
tenth as much as oranges shipped in channels subject to volume 
regulation. 


In addition, navel oranges sold at the beginning of the season 
under early maturity allotments generally sell at a substantially 
higher price than oranges sold later in the season under general 
maturity allotments (Tr. 39-42, 57). Furthermore, oranges held on 
the tree until later in the season run the risk of loss because of 
overmaturity, dryness, granulation, or freeze damage (Tr. 40-42, 
132, 135, 221, 269). 


8. The petitioner controls oranges in District 3 that historically 
mature earlier than other oranges in District 3 (Tr. 38, 216-219, 
225). Although the Order permits handlers with fruit of par- 
ticularly short life to apply for special short-life allotments 
(§ 907.61), the petitioner’s keeping quality problem was not 
sufficiently acute to justify short-life allotments (Tr. 146, 406). 


9. The Navel Orange Administrative Committee administers 
Marketing Order No. 907. It is composed of 11 members (and 
their alternates), of whom 6 represent producers, 4 represent han- 
dlers, and one is a neutral member nominated by the other mem- 
bers of the Committee. There has never been a full time producer 
member from Arizona on the Committee, but Arizona producers 
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have been alternate members (Tr. 322-325). 


10. The Navel Orange Administrative Committee or its Execu- 
tive Committee held the following meetings in 1972 relating to 
marketing policy and allotment determinations: 


Oct. 4 Sunkist Committee Members 
6 Utilization and Schedules 
12 District 3 Shippers at Phoenix 
16 District 1 Shippers at Lindsay 
17 Pre-Policy Meeting at Los Angeles 
24 Policy for District 1 at Exeter 
27 Policy for District 3 at Phoenix 


31 Early Maturity Allotments Established for 
Week Ending November 9 


Early Maturity Allotments Increased for 
Week Ending November 9 


14 District 2 Shippers at Los Angeles 
28 Policy for District 2 at Riverside 


Dec. 5 Adjustments in Weekly Shipping Schedules 


The meetings relevant to Districts 1,and 3 are discussed 
seriatim in the following Findings. 


11. The October 4, 1972, meeting was referred to as a ‘“‘pre- 
liminary”’ meeting at which those in the Sunkist Organization, 
which controlled over two-thirds of the navel oranges regulated by 
the Order, were invited to review a preliminary economic analysis 
of the oncoming crop. At that particular time there were no offi- 
cial crop estimates available from the Committee’s office. How- 
ever, from the Sunkist membership, there were field estimates 
which gave general information as to crop summaries. The 
economic analysis department of Sunkist estimated from this in- 
formation the quantity of navel oranges which could be shipped in 
regulated markets and export markets or otherwise disposed of to 
account for the full crop in such a way as to tend to maximize re- 
turns to producers (Tr. 445). 


12. Following that meeting, the Executive Committee of the 
Navel Orange Administrative Committee met on October 6, 1972, 
at which time the preliminary information developed by the 
Sunkist economic analysis department was utilized as a part of 
the consideration, and a preliminary utilization schedule was de- 
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veloped, taking into account the then available tree crop esti- 
mates from the management of the Committee (Tr. 446). At that 
time, there was a total indicated production of 54,500 cars for the 
1972-73 season. It was the opinion of the Sunkist economic de- 
partment, concurred in by the Committee, that 32,700 cars out of 
this crop was the optimum amount which could be marketed in 
regulated channels (Tr. 447). This resulted in a 60 % estimate of 
the total available crop that realistically should be marketed. Ac- 
cording to its practice, the Committee added 5 percentage points 
to the estimated realistic goals of the marketing season in deter- 
mining the amount of each District’s tree crop to be placed on its 
weekly shipping schedule (Tr. 447). At that point in time District 
3 had a production estimate of 1,500 cars, and 65% of that 
amount resulted in the placement of 975 cars on District 3’s week- 
ly shipping schedule (Tr. 450). The Executive Committee, 
“taking into account historical patterns and preliminary crop 
conditions in the field as we then knew them * * * indicated on a 
recommended schedule the distribution of that 975 cars over the 
season which commenced on October 26th, 1972 and concluded on 
March 15, 1973 with regard to District 3” (Tr. 450). 


13. The Executive Committee of the Navel Orange Administra- 
tive Committee next met on October 12, 1972, in Phoenix, 


Arizona, with representative shippers of District 3 and again con- 
sidered the entire marketing plan (Tr. 450). The Committee 
solicited information relative to certain matters, such as (Tr. 450): 


(1) Was the tree crop estimate of 1,500 cars a reasonable one? 


(2) Was the amount of 32,700 cars scheduled for regulation 
at that time a realistic amount that should be marketed out of this 
size crop from the three Districts? 


(3) Was the week-to-week scheduling on the weekly shipping 
schedule for District 3 realistic in terms of the then known 
maturity conditions and crop conditions within the District? 


The representatives from District 3 were satisfied with the 
Committee’s determinations, and changed only two weeks on the 
weekly shipping schedule by five cars (Tr. 400). 


14. The next meeting of the Executive Committee was held on 
October 16, 1972, in Lindsay, California, and a similar discussion 
was had with representative shippers from District 1 regarding 
the tree crop and weekly schedule with respect to the recom- 
mendation for District 1 (Tr. 450-451). 
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15. A pre-policy meeting was held on October 17, 1972, in Los 
Angeles, California, by the Navel Orange Administrative Com- 
mittee at which time the field remarks obtained in Phoenix on 
October 12 and in Lindsay on October 16 were considered (Tr. 
451). 


16. On October 24, 1972, a marketing policy meeting was held 
by the full Committee at Exeter, California, at which the weekly 
shipping schedule for District 1 was adopted (Tr. 451). 


17 (a). On October 27, 1972, a marketing policy meeting was 
held by the full Committee in Phoenix, Arizona, for District 3 (Tr. 
451). The purpose of the meeting was to reaffirm the adoption of 
the 1972-73 Marketing Policy and ‘‘to adopt the desired weekly 
shipping schedule for District 3’’ (Ex. A). The meeting was 
attended by the Committee members and nine growers and han- 
dlers. Mr. R. L. Fletcher, the Arizona producer who was an 
alternate Committee member, was present at the meeting, but he 
was not a voting member since the regular member was present 
(Ex. A). 


Mr. Daniel G. Hess, President and General Manager of 
petitioner, was present at the meeting and stated that petitioner 
was picking and packing navel oranges in open movement and 
that there was expectation of a substantial volume for shipment 
the following week (Tr. 96-97, 109). No other District 3 handler 
indicated that he would have substantial volume for the next week 
(Tr. 97, 109-111). The petitioner’s President did not object to a 
weekly shipping schedule for the week ending November 9, 1972, 
indicating only 45 cars because he did not believe the schedule 
would necessarily control and the 45 cars would have been 
adequate for his company (Tr. 97, 109-110, 155-156). The Minutes 
of the meeting state (Ex. A): 


On request of the Chair, member Kline presented the 1972-73 Marketing 
Policy and reviewed the supporting information. 


Remarks from the floor revealed general satisfaction with the weekly 
shipping schedules, and the policy statement with respect to size regula- 
tion. 


There were questions from the floor as to the length of time District 3 
might expect to receive Early Maturity Allotments to which it was 
indicated that such allotments would be issued for at least one week. 


Following further discussion, it was moved by Wollenman, seconded by 
Hampton, that 


WHEREAS, the Committee has considered the factors set forth in 
§ 907.50 of Marketing Order 907; 
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NOW, THEREFORE, BE IT RESOLVED, That the Navel Orange 
Administrative Committee does hereby reaffirm its adoption of the 
attached 1972-73 Marketing Policy for Navel oranges produced in 
California and Arizona, and the schedule of weekly shipments for 
District 3 included therein; and 


BE IT FURTHER RESOLVED, That the Secretary respectfully is 
requested to approve the 1972-73 Marketing Policy as adopted. 


UNANIMOUSLY CARRIED. 


17 (b). Attached to the Minutes of the October 27, 1972, meeting 
is the Committee’s ‘1972-73 Marketing Policy for Navel Oranges 
Produced in California and Arizona’’ (Ex. A), which is referred to 
in the resolution set forth in Finding 17(a), supra. Among the 
statements set forth in the Marketing Policy is one which rec- 
ognizes that maturity of the crop was ahead of last year and 
slightly earlier than average. It is noted in the Marketing.Policy 
that harvesting in District 1 and District 3 began in the second 
week of October, about three weeks earlier than the prior year 
(Ex. A, attachment, p. 1). It is further stated in the Marketing 
Policy (Ex. A, attachment, pp. 3-4): 


Schedule of Weekly Shipments: For each district, a recommended 
schedule of estimated weekly shipments has been developed to provide a 
guide as to the quantity of oranges grown in the individual districts to be 
shipped under volume regulation each week, and to provide the basis for 
determining the portion of the total weekly allotment fixed by the Secre- 
tary, upon the recommendation of the Committee, that is to be allocated to 
each district. The sum of the weekly shipments for each district equals the 
equitable marketing opportunity volume for such district. * * * 


The desire of growers and handlers at the policy meetings [i.e., the 
meeting held on October 24 for District 1 and October 27 for District 3] as 
to the weekly volume of shipments may result in the modification of the 
weekly shipping schedules from that which is recommended. However, the 
Committee will review and make any necessary equitable modifications in 
the schedules following the marketing policy meetings. 


ese ee 
Modifications: As crop and marketing conditions change, the Commit- 


tee may revise or adjust the schedules and recommendations presented 
herein. 


17 (c). The Committee’s Marketing Policy for the 1972-73 sea- 
son contained the following table showing the equitable mar- 
keting opportunity utilization schedule, i.e., the ‘‘optimistic’’ 
65 % schedule, and the Committee’s estimated ‘‘realistic’”’ 
utilization of 60 % of the navel orange crop (Ex. A, attachment, p. 
8): 
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Equitable Marketing 
Opportunity Utilization Schedule 


Committee's 

Estimated 

Realistic 

District 1 District 2 District 3 Total Utilization 
(cars) (cars) (cars) (cars) (%) (cars) (%) 
Regulated 29,250 5,200 975 35,425 65 32,700 60 
Export 2,060 370 70 2,500 5 2,500 5 

Products 

& Other 13,690 2,430 455 16,575 30 19,300 35 
Total 45,000 8,000 1,500 54,500 100 54,500 100 


17 (d). The weekly shipping schedules adopted by the Navel 
Orange Administrative Committee for District 1 on October 24, 
1972, for District 3 on October 27, 1972, and proposed to be 
adopted for District 2 on November 28, 1972, which were based on 
the 65 % “optimistic” estimate, together with the Committee’s 
Realistic Shipment Schedule, which was based on the 60% 
“realistic” estimate (i.e., the amount the Committee actually 
expected to be shipped under volume regulation), are as follows 
(Ex. A, attachment, p. 9): 


1972-73 Weekly Shipping Schedules 


Committee's 
Week Realistic 
Ending Shipment 
(72-73 ) Dist. 2 Dist. 3 Schedule 
(cars) (cars) (cars) 
Oct. 26 5 50 
Nov. 2 15 150 
9 45 750 
16 70 1,100 
23 85 1,150 
30 120 1,300 
7 145 1,500 
14 160 1,700 
21 80 800 
28 55 700 
4 40 950 
11 35 
18 35 
25 30 
1 15 
8 10 
15 10 
22 5 
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Committee's 

Realistic 

Shipment 

Dist. 1 Schedule 

(cars) (cars) 

1,125 1,300 
1,220 1,400 
1,220 ,400 
1,140 ,300 
1,140 ,300 
1,090 ,250 
1,000 ,150 
1,000 ,150 
910 ,050 
830 950 
740 850 
655 750 
390 450 


130 150 
June 45 50 


Total 29,250 5,200 975 32,700 


17 (e). The weekly shipping schedule for District 3 was shorter 
than the schedule for District 1 in recognition of the shorter ship- 
ping life of District 3 oranges (Tr. 74-75, 127). However, the per- 
centage of District 3’s tree crop placed on its weekly shipping 
schedule was identical to the percentage of District 1’s tree crop 
placed on its schedule, i.e., both Districts (as well as District 2 not 
involved in this case) had 65 % of their tree crops placed on their 
weekly shipping schedules. This is required by the regulations 
(§ 907.110), and is necessary to achieve equity between the Dis- 
tricts, since a District’s weekly shipping schedule, in effect, repre- 
sents the ‘‘earning power” of that District in relation to the other 
Districts (Tr. 239-240, 373, 402, 468). 


18. Following the October 27, 1972, meeting at which District 
3’s weekly shipping schedule was adopted showing 45 cars for the 
week ending November 9, 1972, and prior to the Committee 
meeting on October 31, 1972, at which early maturity allotments 
were established for the week ending November 9, 1972, the han- 
dlers in Districts 1 and 3 submitted requests to the Committee for 
early maturity allotments for the week ending November 9, 1972. 
Fifty-four of the 71 handlers in District 1 requested 1,043.61 cars, 
and 16 of the 18 handlers in District 3 requested 148.50 cars, for a 
total of 1,192.11 cars, for the week ending November 9, 1972 (Ex. 
B, p. 2). The petitioner’s request for 25 cars was included in Dis- 
trict 3’s request for 148.50 cars (Tr. 109). Although 16 of the 18 
handlers in District 3 requested early maturity allotments, this 
did not indicate that the District was ready for general maturity 
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regulation since some of the requesting handlers requested small 
allotments (Ex. B; Tr. 237, 457, 467). 


19 (a). A marketing meeting was held by the Navel Orange Ad- 
ministrative Committee on October 31, 1972, at Los Angeles, 
California, at which a recommendation to the Secretary was 
adopted as to early maturity allotments for the week ending 
November 9, 1972. Mr. R. L. Fletcher, the alternate member from 
Arizona, was not present at the meeting (Ex. B). The Committee 
determined at the meeting that it should issue early maturity 
allotments for only 800 cars. In order to apportion the 800 cars be- 
tween Districts 1 and 3, which had requested a total of 1,192.11 
cars, the Committee determined that the allotments should be 
allocated on the basis of each District’s proportionate share (ex- 
pressed as a percentage) of the weekly shipping schedules for the 
week ending November 9, 1972. 


Since District 1 had 765 cars on its weekly shipping schedule for 
the week ending November 9, 1972, and District 3 had 45 cars on 
its schedule for the week, a total of 810 cars were on the two 
schedules for the week (765 +45), of which District 3 had 6 % (45+ 
810). Accordingly, the Committee recommended that District 1 
receive 752 cars of early maturity allotment (94 % of 800) and that 
District 3 receive 48 cars (6 % of 800) for the week ending Novem- 
ber 9, 1972 (Tr. 18). 


In deciding not to grant the full requests for early maturity 
allotments and to utilize the weekly shipping schedules in appor- 
tioning the allotments for the week ending November 9, 1972, the 
Committee took into consideration the following factors: 


(a) The total number of cars requested by applications for 
early maturity allotments from both Districts that week was 
1,192,11 cars (Ex. B, p. 2). 


(b) The number of cars scheduled on the Committee’s realis- 
tic shipment schedule as desirable for all Districts that week was 
750 cars (Ex. A, attachment, p. 9). 


(c) The valencia orange shipping season had not yet ended 
and there were valencia oranges available as well as oranges from 
Florida, Texas, Mexico, and perhaps South Africa, that were 
available for marketing that week in addition to the navel 
oranges, and it was believed that if all the navel oranges were 
permitted to be shipped that were requested there would be a 
disastrous result in price (Tr. 178-180, 235-236). 


(d) The requests from District 3 were over three times the 
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amount scheduled for that District on its weekly shipping sched- 
ule, whereas the requests from District 1 were a much smaller 
amount above its schedule (actually 36.4% above District 1’s 
schedule). A formula was needed to apportion the amount of 
oranges that each District could ship which would be equitable to 
both Districts (Tr. 234-236, 315). 


19 (b). In making its determination to recommend early 
maturity allotments allocated to Districts 1 and 3 on the basis of 
their weekly shipping schedules, the Committee first considered 
and rejected the possibility of recommending imposition of gen- 
eral maturity regulation (Tr. 237, 457, 467); recommending that 
the full amount of the requests be granted (Tr. 235-236, 403, 415); 
and recommending the granting of a uniform percentage of the re- 
quests (Tr. 413-415, 459-460). The Committee discussed equities 
between the Districts (Tr. 413); and noted the great advantage 
District 3 would gain over other Districts if the allocation were 
made on the basis of requests, amounting to some 100 cars, or 
10 % of the amount allotted for the entire marketing season (Tr. 
293, 459-460, 472-473). The Committee determined that allocation 
on the basis of the weekly shipping schedules would be the most 
equitable method of apportioning the allotments between the Dis- 
tricts (Tr. 236, 239, 293, 401-403, 459-460, 472). 


19 (c). Mr. Warren C. Noland, Officer in Charge, Los Angeles 
Marketing Field Office, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture, who represented the Fruit and Vegetable Division at the 
Committee meetings for many years, advised the Committee on 
various occasions that the Order and the regulations authorize the 
Committee to allocate early maturity allotments between Dis- 
tricts on the basis of the weekly shipping schedules, handler re- 
quests or any other manner that is equitable and appropriate con- 
sidering all of the circumstances (Tr. 87, 280-281, 284-285, 304- 
315, 339-340; Ex. C). 


19 (d). The Minutes for the October 31, 1972, Committee 
meeting state (Ex. B, p. 2): 


Handler members reported that the market demand for Navel oranges is 
not yet established. 


Individual suggestions ranged from 700 to 900 cars as the advisable 
total volume regulation to be recommended for the week ending November 
9, 1972, with one suggestion that such volume be granted as General 
Maturity allotments. 


Following general discussion, motion was made by Autenrieth, sec- 
onded by Boydston, that 
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WHEREAS, Handlers of Navel oranges in Districts 1 and 3 have 
made applications for prorate bases and allotments; and 


WHEREAS, The Committee has considered the factors set forth in 
§ 907.51(a) and (b) and § 907.52, of the Order, as amended, in re- 
gard to the regulation of the handling of oranges; and 


WHEREAS, The Committee has considered the factors set forth in 
§ 907.60, of the Order, as amended, in regard to the issuance of 
special allotment for the handling of early maturity oranges; 


NOW, THEREFORE, BE IT RESOLVED, That the Navel Orange 
Administrative Committee, pursuant to the terms of § 907.51(a) 
and (b), § 907.52 and § 907.60, of the Order, as amended, and in 
consideration of the findings made thereunder, hereby determines 
and recommends to the Secretary that the total quantity of oranges 
which it deems advisable to be handled during the week of November 
3 through November 9, 1972, be fixed at 800 cars allocated as 
follows: 


District 1, Central-Northern California: 752 cars 
to be proportionately allocated in accordance with applications filed 
for Early Maturity Allotment; 


District 2, Southern California: UNLIMITED; 


District 3, Arizona-Desert Valley: 48 cars 
to be proportionately allocated in accordance with applications filed 
for Early Maturity Allotment. 


19 (e). The Deputy Director, Fruit and Vegetable Branch, 
Agricultural Marketing Service, United States Department of 
Agriculture, acting under delegation from the Secretary, accepted 
the Committee’s recommendation and fixed the quantities of 
navel oranges that could be handled in District 1 at 752 cars and 
in District 3 at 48 cars for the week ending November 9, 1972 (37 
F.R. 23323, 23324). 


19 (f). The Committee knew on October 31, 1972, when it based 
its recommendation for the week ending November 9, 1972, on the 
weekly shipping schedules that the navel orange crop in the 
production area had matured two to three weeks earlier than usual 
and that there had been a “‘dramatic’’ change, characterized as 
“unique,” in the maturity of the crop between October 27, 1972 
(when the Committee adopted District 3’s weekly shipping sched- 
ule), and October 31, 1972 (Tr. 28-29, 38, 45, 101-102, 227, 234- 
235, 299). 


As early as October 24, 1972, when the Committee adopted 
District 1’s weekly shipping schedule, the Committee was aware 
of the fact that the District’s weekly shipping schedule did not 
accurately reflect the extent to which the oranges had matured 
earlier than expected. For example, District 1’s weekly shipping 
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schedule showed 1/45 cars for District 1 for the week ending 
November 2, 1972, but on the same day the schedule was adopted 
(October 24), the Committee recommended that 394 cars of early 
maturity allotment be issued to District 1 for the week ending No- 
vember 2, 1972 (Resp. Ex. 9; Tr. 295-299, 422-426). The Commit- 
tee was not concerned with the fact that District 1’s allotment 
would be greatly in excess of its weekly shipping schedule for that 
week since no other District was shipping under regulation that 
week, and, therefore, there was no problem of preserving equity 
between the Districts. Moreover, the cars allotted in excess of 
District 1’s weekly shipping schedule that week were small in 
relation to the 29,250 cars on District 1’s weekly shipping 
schedule for the year (Tr. 295-299, 422-426). 


The Committee also knew on October 24, 1972, that District 1’s 
weekly shipping schedule showed 50 cars for the week ending 
October 26, 1972, which was the first week on its schedule; and 
District 1’s schedule showed 145 cars for the second week, dis- 
cussed above, i.e., the week ending November 2, 1972 (Ex. A, 
attachment, p. 9), for a total of 195 cars on District 1’s schedule 
from October 26, 1972, through November 2, 1972, whereas Dis- 
trict 1 actually shipped, or planned to ship, a total of 465 cars 
through November 2, 1972 (Resp. Ex. 9). 


By October 31, 1972, the Committee knew, as a result of the 
large requests for early maturity allotments for the week ending 
November 9, 1972, together with the other circumstances dis- 
cussed above, that the weekly shipping schedules for Districts 1 
and 3 did not accurately reflect the extent to which the fruit had 
matured earlier than expected. The Committee was surprised at 
the size of the requests it had by October 31, 1972, for early 
maturity allotments for the week ending November 9, 1972. Those 
requests, totalling 1,192.11 cars, were 47 % higher than the com- 
bined weekly shipping schedules for Districts 1 and 3 for the 
week, which totalled only 810 cars (Tr. 13, 234; Ex. A, attach- 
ment, p. 9). 


Notwithstanding its knowledge that there had been a dramatic 
change in the maturity of the oranges, the Committee did not ad- 
just the weekly shipping schedules in any manner either on Octo- 
ber 24 or 31, 1972. It was not the policy of the Committee to ad- 
just the weekly shipping schedules in such circumstances until 
much later in the season (Tr. 317-319, 330-333, 344-346, 477-478). 


19 (g). During the five seasons immediately prior to the 1972-73 
marketing season, the Committee issued early maturity allot- 
ments for 12 weeks. The Committee based its recommendations to 
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the Secretary as to such allotments on the full amount requested 
by handlers for seven of such weeks; on the weekly shipping 
schedules for four of such weeks; and on 82 % of the amount re- 
quested by the handlers in District’s 1 and 3 for one week (Resp. 
Ex. 8). 


The one week in which the Committee based its recommenda- 
tion on 82 % of the total handler requests was the week ending De- 
cember 2, 1971. The Committee felt that the handlers in District 1 
would not be able to use all of the early maturity allotments they 
requested for that week and, therefore, the Committee recom- 
mended that District 3 receive more allotment than it would have 
received based on the weekly shipping schedules in order to get 
the full amount of oranges shipped that the Committee felt was 
desirable to have marketed that week (Tr. 186-188, 238-239, 281- 
285, 305-313, 410-411). 


20 (a). On November 7, 1972, the Navel Orange Administrative 
Committee met to consider, inter alia, whether to recommend an 
increase in the early maturity allotments for the week ending 
November 9, 1972. Mr. R. L. Fletcher, the alternate member from 
Arizona, was not present at the meeting (Ex. C). Mr. Daniel G. 
Hess, President and General Manager of the petitioner, made the 


following statement to the Committee (Ex. D): 


Mr. Chairman, Committee members and observers; I would like to 
direct my remarks today to the actions taken by the committee in their 
meeting last week with reference to the allocation of early maturity. 


It is my understanding that the reason for the early maturity provisions 
of the order is to supply prorate to those handlers who have early fruit 
available. In other words, to ‘‘put the prorate where the fruit is.”’ 


Nothing in the enabling act, order or rules and regulations gives the 
committee authorization to use percentage allocation as the method of dis- 
tributing early maturity prorate. As a matter of fact, the only mention of 
this situation specifically states that percentage allocation should not be 
used in the early maturity allocations. I refer to paragraph e of section 
907.110 of the rules and regulations. Paragraph e reads as follows: 


‘Insofar as practicable, the committee shall base its recommenda- 
tions each week (pursuant to 907.51(a) to the Secretary as to the 
respective quantities of oranges that should be handled in the 
prorate districts, upon the percentage allocations for such districts 
for such week except when allotments are granted on the basis of the 
requests of handlers of early maturity oranges pursuant to 907.60 or 
the requests of handlers for freeze damage allotments pursuant to 
907.61a.” 


It is a matter of record that the early maturity provisions of the order 
were specifically designed to circumvent percentage allocation as a method 
of distributing prorate. 
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The decision to grant 72 percent of District 1’s requests and only 32 per- 
cent of district 3’s requests was an arbitrary decision made by a committee 
on which District 3 has no vote. Obviously, no thought was given to the 
fact that District 3 is recognized as an early maturing district and tradi- 
tionally has hadto move a large percentage of its crop early. 


It is my contention that a request for early maturity applications 
negates district boundaries if the request is made in more than one district. 
The committee is, in effect, asking handlers to inform the committee of the 
availability of early maturing fruit within the producing area. 


The requests from District 3 for 145 cars obviously indicated that fruit in 
the district was maturing earlier than had been anticipated when the per- 
centage allocation schedule calling for 45 cars was adopted. Therefor, un- 
der the early maturity provisions of the order, the percentage allocation 
schedule should have been ignored in determining prorate allocations. 


I respectfully suggest that the committee at this time either open Dis- 
trict 3 to unlimited shipments for the balance of this week or grant a rea- 
sonable increase in early maturity allotments for the balance of the week. 


Failure to do either of the above could result in serious financial loss to 
the producers in District 3. 


I submit this statement with the sincere hope that the committee will 
give it the fullest possible consideration. Thank you. 


20 (b). The Committee recommended to the Secretary an in- 
crease of 50 cars in the early maturity allotments for the week 


ending November 9, 1972, to be allocated according to the weekly 
shipping schedules. This resulted in a recommendation for in- 
creases of 47 cars for District 1 and 3 cars for District 3, making a 
total for the week of 799 cars for District 1 and 51 cars for District 
3 (Ex. C). 


20 (c). The Deputy Director, Fruit and Vegetable Branch, 
Agricultural Marketing Service, United States Department of 
Agriculture, acting under delegation from the Secretary, accepted 
the Committee’s recommendation and increased the quantities of 
navel oranges that could be handled for the week ending Novem- 
ber 9, 1972, in the manner recommended by the Committee (37 
F.R. 24025). 


20 (d). The 850 cars of early maturity allotments allocated to 
Districts 1 and 3 for the week ending November 9, 1972, were 71 % 
of the 1,192.11 cars requested by the handlers in the two Districts 
(computed from Tr. 13). 


District 1’s 799 cars of early maturity allotment for the week 
ending November 9, 1972, were 77% of the 1,043.61 cars re- 
quested by the handlers in District 1 for the week (computed from 
Tr. 13). 
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District 3’s 51 cars of early maturity allotment for the week 
ending November 9, 1972, were 34 % of the 148.50 cars requested 
by the handlers in District 3 for the week (computed from Tr. 13). 


The 765 cars on District 1’s weekly shipping schedule for the 
week ending November 9, 1972, represented 2.62 % of the Dis- 
trict’s ‘earning power” for the year (765 + 29,250; see Finding 
17(e) supra); and the 45 cars on District 3’s weekly shipping 
schedule for the week ending November 9, 1972, represented 
4.62 % of District 3’s earning power for the year (45 + 975; see 
Finding 17(e), supra). 


21. On November 14, 1972, and in early December 1972, minor 
increases were made by the Committee in its ‘‘realistic shipping 
schedule’ and in the estimated tree crop for District 1 (Tr. 433- 
434). 


On January 2, 1973, the Committee made the adjustment for 
each District provided for in § 907.110(f) of the regulations (Tr. 
434-436). Under that section, if a District has not had an oppor- 
tunity to ship as many oranges as are included on its weekly ship- 
ping schedule as of the date of the adjustment (considering the 
total of (i) the cars moved during open movement (i.e., before 
volume regulation was instituted in the District); (ii) the Dis- 
trict’s early maturity allotments; (iii) the District’s general 
maturity allotments; and (iv) the District’s freeze damage allot- 
ments (not relevant in this case)), the remainder of the District’s 
weekly shipping schedule may be adjusted by adding sufficient 
cars to bring the District up to the total amount scheduled as of 
that date. 


For example, as a result of this adjustment, on January 2, 
1973, the Committee added to the weekly shipping schedules for 
the weeks after January 4, 1973, 2,311 cars for District 1, 708 cars 
for District 2, and 144 cars for District 3 (Tr. 434-436). The Com- 
mittee admittedly made an error in its calculations, which would 
have increased the amount to be added, in the case of District 3, 
to 159 cars (see Respondent’s Answers filed September 2, 1975, 
pp. 9-11). 


The correct adjustment under § 907.110(f) that should have 
been made for District 3 on January 2, 1973, is as follows (see 
Exhibits D and E attached to Respondent’s Answers filed Sep- 
tember 2, 1975): 
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District 3’s Adjustment Under§ 907.110(f) 


Total Regulated Volume on W/S/S 


Less: Open Movement 
Early Mat. Allot. 
Gen. Mat. Allot. thru 1/4 681 


Amount Desired on W/S/S after 1/4** 294 


W/S/S After 1/4 Actually Includes 135*** 
Volume to be Added to W/S/S After 1/4** 159 


* Note: The adjustment under § 907.110(f) is based on the allotments issued rather than the actual number of cars 
shipped (Tr. 435). 


** That is, to result in total equitable opportunity of 975 cars for the year. 


*** The weekly shipping schedule originally adopted contained 155 cars after 1/4 (see Finding 17(d), supra ), but minor 
changes had been made in the schedule prior to the adjustment under § 907.110(f). 


If the adjustment is made at the end of the season and the 
volume to be added to the weekly shipping schedule is a negative 
number (e.g., if in the example above, the open movement was 
239 cars, the ‘‘Amount Desired on W/S/S after 1/4” would be 94 
(975 - 881), and the volume to be added after 1/4 would be minus 
41 (94 - 135)), and the District still has fruit remaining to be 
shipped, the Committee would not reduce the weekly shipping 
schedule for the remaining weeks on the schedule. Instead, the 
Committee would increase the amount of the optimistic schedule 
for all Districts (e.g., increase 975 to 1,175) so that the negative 
result could be subtracted from the increased number of cars re- 
maining on the schedule without actually reducing the amount 
that had been remaining on the schedule. However, if there is a 
negative number midway during the season, such as occurred on 
January 16, 1973, in the case of District 1, the Committee would 
actually reduce the schedule by the amount of the negative num- 
ber (see Memorandum filed September 5, 1975, pp. 2-3; 
Memorandum filed September 15, 1975, p. 1). 


22. Handlers who receive early maturity allotments are per- 
mitted to ship a greater percentage of their total orange crop un- 
der volume regulation than handlers not receiving early maturity 
allotments. For example, petitioner controlled 158.57 carloads of 
navel oranges in 1972 (Tr. 12-13; Amended complaint, par. 2). 
Other than for gain or loss of control of oranges or revision in the 
estimate of tree crop, the handler’s tree crop (i.e., 158.57 carloads 
in the case of the petitioner) remains constant throughout the sea- 
son for the purpose of determining the handler’s prorate base, i.e., 
his proportionate share of his District’s weekly allotments (Re- 
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spondent’s Answers filed September 2, 1975, p. 1). Since the 
navel orange tree crop of District 3 was 1,499.13 cars in 1972, 
petitioner was entitled to 10.5775 % of District 3’s allotments 
(158.57 + 1,499.13). 


Assuming that District 3 received allotments for the 1972-73 
navel orange crop amounting to 65 % of its tree crop, i.e., 975 cars 
(1,499.13 x 65%), which is the number of cars on District 3’s 
weekly shipping schedule for 1972-73, petitioner would have had 
the opportunity to ship 103.07 cars during the season (158.57 x 
65 %; see Ex. A. to Respondent’s Answers filed September 2, 
1975). That would have been the petitioner’s equitable share for 
the year, in the absence of early maturity allotments (and in the 
absence of shipments made during ‘‘open movement’’ when 
volume regulation was not in effect). 


Prior to 1962, any oranges shipped by a handler under early 
maturity allotments were offset or repaid at general maturity by 
reducing his tree crop, which would reduce his prorate base for the 
remainder of the year (§ 914.60; 18 F.R. 5638, 5643). But the 
Order was amended in 1962 to eliminate such ‘“‘payback”’ provi- 
sions (27 F.R. 10087, 10088; explained at 27 F.R. 6093-6094). 
Hence the petitioner’s 1972-73 tree crop of 158.57 cars was not re- 


duced by petitioner’s receipt of early maturity allotment for the 
week ending November 9, 1972. 


The following illustrations show the effect on petitioner and 
other handlers in District 3 of various determinations by the Com- 
mittee as to early maturity allotments for a hypothetical week, 
assuming in each case (i) that District 3 receives allotments each 
week of general maturity regulation exactly equal to its weekly 
shipping schedule; (ii) that no adjustments in the weekly shipping 
schedule are made later in the season; (iii) that the weekly ship- 
ping schedule for District 3 shows 45 cars for the hypothetical 
week, which is the first week on its weekly shipping schedule; (iv) 
that early maturity allotments are issued for this week only; (v) 
that no cars are shipped in open movement (i.e., not subject to 
volume regulation); and (vi) that the actual circumstances in- 
volved in this case in other respects are present. The actual cir- 
cumstances referred to in subsection (vi) of the preceding sentence 
include the following facts (Ex. A to Respondent’s Answers filed 
September 2, 1975): 
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District 3, Tree Crop and Base Percent — 
1972-73 Marketing Season 


Other District 3 
District 3 Handlers 
Handlers Not 
Total Applying Applying 
District 3 Petitioner For E.M. For E.M. 
(cars) (cars) (cars) (cars) 
Tree Crop 1,499.13 158.57 1,328.67 11.89 
65 % of Tree Crop 975.00 103.07 863.64 7.73 
Base Percent 100.0000 % 10.5775 % 88.6293 % -7932 % 


ILLUSTRATION I 


If District 3 received the full amount of early maturity allot- 
ments requested by its handlers (including 25 cars requested by 
petitioner), and the Committee did not change the District’s 
weekly shipping schedule of 45 cars for the week, the handlers in 
District 3 would have been permitted to ship the following 
amounts of navel oranges during the year: 


Full Early Maturity Requests Granted — 
No Change in Weekly Shipping Schedule 


Other District 3 
District 3 Handlers 
Handlers Not 
Total Applying Applying 
District3 Petitioner ForE.M. For E.M. 
(cars) (cars) (cars) (cars) 


. Total Regulated 975 _ 
. Early Maturity Allotments 148.5 25.00 123.5 .00 
. Balance For Regulation at 
Base % 930* 98.37** 824.25 7.38 
. Total Allotments (2 + 3) 1,078.5 123.37 947.75 7.38 
. Gain or (Loss) from 65% 103.5 20.30 84.11 (0.35) 
. Total Allotments as % of 
Tree Crop 71.94% 17.8% 71.33 % *** 62.07 % *** 


* 975 — 45. 
** 930 x 10.5775%. 


*** In each illustration, the handlers who requested only small early maturity allotments would be more comparable to the 
handlers not applying for early maturity allotments than to the other handlers applying for early maturity allotments. 


ILLUSTRATION II 


If District 3 received the full amount of early maturity allot- 
ments requested by its handlers, but the Committee increased 
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District 3’s weekly shipping schedule for the week from 45 cars to 
148.5 cars (the amount of the District’s early maturity requests), 
resulting in a corresponding decrease in the remainder of the 
weekly shipping schedule, the handlers in District 3 would have 
been permitted to ship the following amounts of navel oranges 
during the year: 


Full Early Maturity Requests Granted — 
Weekly Shipping Schedule Changed 


Other District 3 
District 3 Handlers 
Handlers Not 
Total Applying Applying 
District 3 Petitioner For E.M. For E.M. 
(cars) (cars) (cars) (cars) 


. Total Regulated 975 _ _ aa 
. Early Maturity Allotments 148.5 25.00 123.5 .00 
. Balance For Regulation at 
Base % 826.5* 87.42** 732.52 6.56 
. Total Allotments (2 + 3) 975 112.42 856.02 6.56 
. Gain or (Loss) from 65 % 0 9.35 (7.62) (1.17) 
. Total Allotments as % of 
Tree Crop 65 % 70.9 % 64.43 %*** 55.17% *** 


* 975 — 148.5. 
** 826.5 x 10.5775%. 


*** See Footnote *** in Illustration I. 


ILLUSTRATION III 


If District 3 received 71 % of the amount of early maturity allot- 
ments requested by its handlers (which is the amount District 3 
would have received if the Committee had granted a uniform per- 
centage of the requests from both Districts), and the Committee 
did not change the District’s weekly shipping schedule of 45 cars 
for the week, the handlers in District 3 would have been permitted 
to ship the following amounts of navel oranges during the year: 
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71% of Early Maturity Requests Granted — 
No Change in Weekly Shipping Schedule 


Other District 3 
District 3 Handlers 
Handlers Not 
Total Applying Applying 
District 3 Petitioner For E.M. For E.M. 
(cars) (cars) (cars) (cars) 


. Total Regulated 975 _ _ ~ 
. Early Maturity Allotments 105.4 14.72* 90.68 .00 
. Balance For Regulation at 
Base % 930** 98.37*** 824.25 7.38 
. Total Allotments (2 + 3) 1,035.4 113.09 914.93 7.38 
. Gain or (Loss) from 65 % 60.4 10.02 51.29 (0.35) 
. Total Allotments as % of 
Tree Crop 69.07% 71.32% 68.86 %**** 62.07 % **** 


* Petitioner would not receive 17.75 cars (71% of its request) since the District’s allotment is apportioned to the handlers 
according to the size of the requesting handlers’ tree crops (see Ex. B to Respondent’s Answers filed September 2, 1975). 


°° 975 — 45. 
***930 x 10.5775%. 


**** See Footnote *** in Illustration I. 


ILLUSTRATION IV 


If District 3 received 71 % of the amount of early maturity allot- 
ments requested by its handlers (which is the amount District 3 
would have received if the Committee had granted a uniform per- 
centage of the requests from both Districts), but the Committee 
increased the weekly shipping schedule for the week from 45 cars 
to 105.4 cars (the amount of early maturity allotment issued to 
District 3 in this Illustration), resulting in a corresponding de- 
crease in the remainder of the weekly shipping schedule, the han- 
dlers in District 3 would have been permitted to ship the following 
amounts of navel oranges during the year: 

71% of Early Maturity Requests Granted — 
Weekly Shipping Schedule Changed 
Other District 3 
District 3 Handlers 
Handlers Not 
Total Applying Applying 
District 3 Petitioner For E.M. For E.M. 
(cars) (cars) (cars) (cars) 
. Total Regulated 975 - _ _ 
. Early Maturity Allotments 105.4 14.72* 90.68 .00 
. Balance For Regulation at 
Base % 869.6**  91.98*** 770.72 
. Total Allotments (2 + 3) 975 106.7 861.40 
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Other District 3 
District 3 Handlers 
Handlers Not 
Total Applying Applying 
District 3 Petitioner forE.M. forE.M. 
(cars) (cars) (cars) (cars) 
5. Gain or (Loss) from 65% 0 3.63 (2.24) (0.83) 
6. Total Allotments as % of 
Tree Crop 65% 67.29% 64.83 % **** 58.03 % **** 
* See Footnote * in Illustration III. 
** 975 — 105.4. 
*** 869.6 x 10.5775%. 


**** See Footnote *** in Illustration I. 


ILLUSTRATION V 


If District 3 received 51 cars of early maturity allotment, which 
is the amount actually received in this case, and the Committee 
did not change the District’s weekly shipping shcedule of 45 cars 
for the week, which is what actually occurred, the handlers in Dis- 
trict 3 would have keen permitted to ship the following amounts of 
navel oranges during the year: 

51 Cars of Early Maturity Allotments Issued — 
No Change in Weekly Shipping Schedule 
Other District 3 
District 3 Handlers 
Handlers Not 
Total Applying Applying 
District 3 Petitioner ForE.M. For E.M. 
(cars) (cars) (cars) (cars) 
. Total Regulated 975 - - _ 
. Early Maturity Allotments 51 5.60* 45.40 .00 
. Balance For Regulation at 
Base % 930** 98.37*** 824.25 7.38 
. Total Allotments (2 + 3) 981 103.97 869.65 7.38 
. Gain or (Loss) from 65 % 6 0.90 6.01 (0.35) 
. Total Allotments as % of 


Tree Crop 65.44 % 65.57 % 65.45 %**** 62.07 % *¥** 


* Petitioner's actual allotment. 
** 975 — 45. 
*** 930 x 10.5775%. 


**** See Footnote *** in Illustration 1. 


23. The following tables illustrate for the week ending Novem- 
ber 19, 1970, November 26, 1970, and November 9, 1972, in which 
early maturity allotments were approved by the Committee (and 
recommended to the Secretary) for Districts 1 and 3 on the basis 
of the weekly shipping schedules, the percentage of the requests 
approved by the Committee and the percentage of each District’s 
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“earning power” used that week (i.e., the percentage of the Dis- 
trict’s total weekly shipping schedule included on the schedule for 


the particular week involved): 
Comparison of “Earning Power’’ Used and 
Early Maturity Requests Approved 


I. November 19, 1970 


% of District's 
Weekly Total Weekly Shipping Early Early 
Shipping Schedule “Used” This Maturity Maturity % of Requests 
Schedule Week Requested Approved Approved 
(cars) (cars) (cars) 
District 1 730 3.12 %* 864 801 
District 3 90 8.33 % ** 201 99 
1,065 900 


Total 820 


92.71 % 
49.25 % 


* 730 + 23,400. 
** 90 + 1,080. 


II. November 26, 1970 


% of District’s 
Early 


Weekly Total Weekly Shipping Early 
Shipping | Schedule “Used” This Maturity Maturity % of Requests 


Schedule Week Requested Approved Approved 
(cars) (cars) (cars) 
District 1 835 3.57 %* 1,184 528 44.59 % 
District 3 110 10.19 % ** 195 72 36.92 % 
1,379 600 


Total 945 


* 835 + 23,400. 
** 110 + 1,080. 


III. November 9, 1972( Involved in Present Case ) 


% of District's 
Early 


Weekly |Total Weekly Shipping Early 
Shipping Schedule “Used” This Maturity Maturity % of Requests 
Week Requested Approved Approved 

(cars) 
799 76.56 % 


51 34.34 % 


Schedule 
(cars) 
2.62 %* 1,043.61 


District 1 765 
District 3 45 4.62 % ** 148.50 
1,192.11 850 


Total 810 


(cars) 


* 765 + 29,250. 
*° 45 + 957. 


24. The shipments of navel oranges from Districts 1 and 3 from 
the beginning of the 1972-73 marketing season to the time of the 
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hearing in this proceeding (March 14-16, 1973) were as follows 
(Resp. Ex. 9): 


Shipments of Navel Oranges, 1972-73 
Districts 1 and 3 


Week Ending Dist. 1 
(cars) 

10/19 16* 
10/26 55* 
11/2 394** 
11/9 880** 
11/16 840 
11/23 750 
11/30 1089 
12/7 1434 
12/14 1265 
12/21 896 
12/28 516 
1/4 558 
1/11 749 
1/18 814 
1/25 796 
2/1 876 
2/8 852 
2/15 722 
2/22 642 
3/1 764 
3/8 969 


* No Regulation (i.e., Open Movement). 
** Early Maturity. 

25. Historically, District 3 has shipped a greater percentage of 
its oranges under volume regulation (i.e., including shipments 
under open movement and allotments) than District 1. The 
following table shows the shipments of navel oranges by Districts 
1 and 3 under volume regulation during the last seven marketing 
seasons (Resp. Ex. 9; Tr. 347; Ex. C to Respondent’s Answers 
filed September 2, 1975): 


California-Arizona Navel Oranges: Shipment Percentages Under 
Volume Regulation by Districts, and Initial and Final Optimistic 
and Realistic Percentages, 1968-69 Through 1974-75 


Shipments Under Volume Regulation* Committee's Committee's 
Dist. Dist. Dist. Total Optimistic Realistic 
1 2 3 Industry Percentage Percentage 
% % % % % % 
1968-69 71.89 59.04 82.20 70.53 80 (75) 80 (75) 
1969-70 71.07 57.25 72.78 69.06 76 (70) 76 (64) 
1970-71 77.12 72.04 84.23 76.20 90 (90) 85 (70) 
1971-72 69.39 59.90 81.92 68.35 77 (72) 72 (67) 
1972-73 60.12 62.71 65.89 60.89 65 (65) 60 (60) 
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Committee's 
Dist. Dist. Dist. Total Optimistic Realistic 
1 2 3 Industry Percentage Percentage 
% % % % % % 

1973-74 74.65 62.46 83.98 73.77 75 (75) 70 (70) 

1974-75 66.63 48.90 73.97 64.59 68 (64) 63 (59) 

* The percentages of the shipments under volume regulation relate the oranges marketed in regulated channels to the 
quantity of fruit picked and brought into the packinghouses, i.e., the tree crop actually harvested. The fruit which drops to 
the ground during harvest or is abandoned at the end of the season is not included in the total tree crop figures for the 
season. For example, in 1972-73 there was a severe freeze in District 1, and the Committee estimates that 13,400 cars of 
oranges were abandoned on the trees and, in addition, that a significant volume of fruit dropped during harvest (Respond- 
ent’s Answers filed September 2, 1975, p. 8). 


** The initial percentages are shown on the left of this column while the revised and final percentages adopted by the Com- 
mittee for the season are shown in parentheses. The ‘‘optimistic’’ percentage determines the number of cars placed on the 
weekly shipping schedules. 


CONCLUSIONS 


The function of the Judicial Officer in a review proceeding 
instituted under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937 is limited to ascertaining whether a mar- 
keting order or any provision thereof or any obligation imposed in 
connection therewith ‘‘is not in accordance with law”’ (7 U.S.C. 
608c(15)(A)). 


Quasi-legislative determinations, such as questions of policy, 
desirability, or the evaluation of the effectiveness of the mar- 


keting order and its terms and provisions are not encompassed by 
this proceeding. United States v. Mills, 315 F.2d 828 (C.A. 4), 
certiorari denied, 375 U.S. 819; In re H. E. Koontz Creamery, 20 
Agriculture Decisions 437, 445 (1961). 


In interpreting a Federal regulatory statute and administrative 
orders and regulations, great weight is to be given to the interpre- 
tation by the administrative officials responsible for administer- 
ing the regulatory program. See the cases cited in In re Asso- 
ciated Milk Producers, 33 Agriculture Decisions 976, 982-983 
(1974); and Rossetti Contracting Company, Inc. v. Brennan, 508 
F.2d 1039, 1042-1043 (C.A. 7). 


A Federal regulatory program is not invalid merely because it 
may be economically burdensome to particular persons or areas. 
United States v. Mills, 315 F.2d 828, 838 (C.A. 4), certiorari 
denied, 375 U.S. 819; Rigby v. Rasmussen, 275 F.2d 861, 863 
(C.A. 10); United States v. Adler’s Creamery, 107 F.2d 987, 990 
(C.A. 2); United States v. Goldsmith Fruit Co., 19 F. Supp. 147, 
151 (S.D. Fla.). See, also, Secretary of Agriculture v. Cent. Roig 
Co., 338 U.S. 608, 618; Wickard v. Filburn, 317 U.S. 111, 129- 
130. 
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Some “‘lack of perfection does not destroy the validity” of a 
Federal regulatory program. United States v. Mills, supra, 315 
F .2d at 838. See, also, Secretary of Agriculture v. Cent. Roig Co., 
supra, 338 U.S. at 618; Rigby v. Rasmussen, supra, 275 F.2d at 
863. 


It is well settled that the burden of proof in a review proceeding 
under § 8c(15)(A) of the Agricultural Marketing Agreement Act 
rests with the petitioner. Lewes Dairy, Inc. v. Freeman, 401 F.2d 
308, 316-317 (C.A. 3), certiorari denied, 394 U.S. 929; Boonville 
Farms Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 (C.A. 2); 
Windham Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-636 
(D. N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari denied, 382 
U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 
(E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 
(E.D. Pa.), affirmed, 149 F.2d 860, 863 (C.A. 3); In re Clyde 
Lisbonbee, 31 Agriculture Decisions 952, 961 (1972); In re 
Fitchett Brothers, Inc., 31 Agriculture Decisions 1552, 1571 
(1972). 


For the reasons stated below, the petitioner has met the burden 
of proving that the apportionment of early maturity allotments 
between Districts 1 and 3 for the week ending November 9, 1972, 
was not in accordance with law. 


I. The Act and the Order Require that Allotments be Equitably 
Apportioned Among Handlers; the Regulations Issued Under the 
Order Provide No Relevant Guidance. 


A. The Act. 


The Act requires that allotments issued with respect to regu- 
lated commodities be ‘‘equitably apportioned among all of the 
handlers thereof”’ (7 U.S.C. 608c(6)(C)). Specifically, the Act pro- 
vides (7 U.S.C. 608c(6)(C)): 


In the case of the agricultural commodities and the products thereof, 
other than milk and its products, specified in subsection (2) of this section 
orders issued pursuant to this section shall contain one or more of the 
following terms and conditions, and (except as provided in subsection (7) 
of this section), no others: 


*s*# *& * 


(c) Allotting, or providing methods for allotting, the amount of any 
such commodity or product, or any grade, size, or quality thereof, which 
each handler may market in or transport to any or all markets in the cur- 
rent of interstate or foreign commerce or so as directly to burden, obstruct, 
or affect interstate or foreign commerce in such commodity or product 
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thereof, under a uniform rule based upon the amounts which each such 
handler has available for current shipment, or upon the amounts shipped 
by each such handler in such prior period as the Secretary determines to be 
representative, or both, to the end that the total quantity of such com- 
modity or product, or any grade, size, or quality thereof, to be marketed in 
or transported to any or all markets in the current of foreign commerce or 
so as directly to burden, obstruct, or affect interstate or foreign commerce 
in such commodity or product thereof, during any specified period or 
periods shall be equitably apportioned among all of the handlers thereof. 
The term “equitably” is not defined in the Act. In the absence 
of a definition, it is presumed that the word is used in its ordinary 
signification. Millerv. Robertson, 266 U.S. 243, 250; Old Colony 
R. Co. v. Commissioner, 284 U.S. 552, 560; United States v. 
Stewart, 311 U.S. 60, 63; Jones v. Liberty Glass Co., 332 U.S. 
524, 531; Bruhn’s Freezer Meats v. U.S. Department of Agricul- 
ture, 488 F.2d 1332, 1338 (C.A. 8); Volkart Brothers, Inc. v. 
Freeman, 311 F.2d 52, 58 (C.A. 5). 


“Equitably” means “in an equitable manner.” Webster’s 
Third New International Dictionary (Unabridged, 1971), p. 769. 
“Equitable” means “characterized by equity: fair to all concerned 
***: without prejudice, favor” (ibid.). ‘“Equity’’ means a ‘‘free 
and reasonable conformity to accepted standards of natural right, 
law, and justice without prejudice, favoritism, or fraud’”’ (ibid.). 


“Equity” is defined in Black’s Law Dictionary (Rev. 4th ed., 
1968), p. 634, as follows: 


EQUITY. In its broadest and most general signification, this term denotes 
the spirit and the habit of fairness, justness, and right dealing which would 
regulate the intercourse of men with men, — the rule of doing to all others 
as we desire them to do to us; or, as it is expressed by Justinian, “to live 
honestly, to harm nobody, to render to every man his due.” 


Justice or fairness to all handlers is thus embodied in the statu- 
tory requirement that commodity allotments be ‘equitably 
apportioned among all of the handlers thereof’? (7 U.S.C. 
608c(6)(C)). 


It is of the essence of justice or fairness that ‘“‘fi] f honors or re- 
wards are to be distributed, equals should in fairness be treated 
equally, and those who are unequal in merit should receive un- 
equal shares.”’* ‘[E] quality seems to be the root of justice, at 
least insofar as it is identified with fairness in exchange or dis- 
tribution * ** ,’’® 


2. Encyclopedia Britannica, The Great Ideas: A Syntopicon of Great Books of 
the Western World (Vol. I, 1952), p. 853. 


3. Id. at p. 855. 
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Those * * * like Aristotle and Aquinas * * * appeal to a principle of natural 
justice. For Aquinas, this principle seems to be an integral part of the 
natural law. Sometimes the statement of the first precept of the natural 
law is * * * ‘‘Do good to others, injure no one, and render to every man his 
own.” In this * * * formulation, the natural law seems to be identical with 
the precept of justice. * * * 


see * 


“To each one,’’ Aquinas writes, is due what is his own,” and ‘‘it evidently 
pertains to justice,” he adds, ‘‘that a man give another his due.’’ * * * 


eee *e 


The precept “to render unto others what is their due’’ is read in a different 
light when the other aspect of justice is considered. When the just is con- 
ceived as the fair, the fairness which is due ourselves or others applies, not 
to benefit and injury generally, but to the exchange and distribution of 
goods or burdens. What is the principle of a fair exchange or a fair dis- 
tribution? Aristotle’s answer to this question is in terms of equality. ‘ 


“Justice,” Aristotle says, ‘‘consists in treating equals equally 
and unequals unequally but in proportion to their relevant differ- 
ences.’ * ‘Equality consists in the same treatment of similar per- 
sons. Aristotle, Politics (4th c. B.C.), 7.14 Benjamin Jowett.’’® 
“Equality is equity.”’ Pacific Insurance Company v. Soule, 74 
U.S. (7 Wall.) 433, 442. 


It would be generally agreed that doing justice means treating equals 
equally and unequals according to their relevant inequalities. 


xe * * 
Where no good ground can be shown for treating people differently, they 
clearly ought to be treated alike.’ 
Considering the ordinary meaning of the term ‘‘equitably,’’ it is 
clear that Congress has required that commodity allotments be 


apportioned in a manner that results in equal treatment of han- 
dlers equally situated (7 U.S.C. 608c(6)(C)). 


B. The Order. 


The Order does not specify how early maturity allotments are to 
be apportioned among the Districts, except that the Order re- 
quires the Committee, in making any recommendation as to gen- 


4. Id. at pp. 852-853. 


5. Edwards (Editor in Chief), The Encyclopedia of Philosophy (1967), Vol. 4, p. 
298. 


6. Tripp (Compiler), International Thesaurus of Quotations (1970), p. 185. 


7. Edwards (Editor in Chief), The Encyclopedia of Philosophy (1967), Vol. 4, p. 
301. 
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eral maturity or early maturity allotments, to ‘provide equity of 
marketing opportunity to handlers in all districts,’’ giving ‘“‘due 
consideration’ to a number of factors, including ‘‘supply, 
maturity, and condition of oranges in the area of production”’ 
(§ 907.51(b)). 


In interpreting the broad phrase “equity of marketing oppor- 
tunity’’ in the Order, it is helpful to consider the Order as 
originally promulgated together with significant amendments 
thereto. ‘‘Remedial laws are to be interpreted in the light of pre- 
vious experience and prior enactments.’’ United States v. Con- 
gress of Ind. Organizations, 335 U.S. 106, 112-13. “It is clear that 
the judges are to inform themselves of the previous state of the 
law * **, * * * [[]n construing a statute, the antecedent legisla- 
tion is to be kept in view.’’ Sedgwick, Constrution of Statutory 
and Constitutional Law (2d ed., 1874), p. 202. 


Accordingly, the original Order promulgated in 1953 and 
relevant amendments in 1962, 1968 and 1970 will be discussed be- 
low seriatim. 


1. The Original Order (1953); (Early Maturity within 
District Allocated in Proportion to Requests ). 


The original Order was effective upon its publication September 
22, 1953°(7 CFR Part 914;°18 F.R. 5638). The requirement that 
the Committee provide ‘equity of marketing opportunity to han- 
dlers in all districts’’ was not contained in the original Order (See 
§ 914.51(b); 18 F.R. 5642). However, the Committee was directed 
to give due consideration to various factors, including ‘‘supply, 
maturity, and condition of oranges in the area of production” 
(§ 914.51(b); 18 F.R. 5642). 


The original Order did not specify how early maturity allot- 
ments should be distributed between the Districts, but it provided 
that each District’s allotment should be distributed to handlers 
within the District ‘‘in proportion to the quantity requested by 
each handler in his application’’ (§ 914.60; 18 F.R. 4643). 


Upon the reaching of general maturity, early maturity 
allotments were ‘‘offset or repaid by reducing the oranges avail- 


8. Similar regulatory programs were in effect from January 13, 1936, to May 17, 
1947 (12 F.R. 2467), and from October 26, 1942, to March 8, 1952 (7 F.R. 8576; 
17 F.R. 2085). 


9. Part 914 was redesignated as Part 907 in 1961 (26 F.R. 12751). 
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able for current shipment of each handler who has received early 
maturity allotments” (§ 914.60; 18 F.R. 5643). Specifically, the 
original Order provided with respect to early maturity allotments 
(§ 914.60; 18 F.R. 5643): 


§ 914.60 Early maturity allotments. Notwithstanding the provisions of 
§ 914.54 the committee may, prior to the reaching of general maturity, 
issue special allotments for the handling of oranges of early maturity. 
Handlers controlling oranges of early maturity may apply to the commit- 
tee for such allotments on forms prescribed by the committee and shall 
furnish to the committee such information as it may require. On the basis 
of all available information and after consideration of all of the factors 
enumerated in § 914.51(b) the committee shall determine the extent to 
which early maturity allotment shall be granted. Total early maturity 
allotments approved by the committee for each prorate district shall be 
distributed to all handlers who qualify therefor in proportion to the 
quantity requested by each handler in his application: Provided, however, 
That early maturity allotments issued to any handler prior to the reaching 
of general maturity shall not permit the handling of a larger share of the 
oranges available for current shipment controlled by such handler than the 
share of oranges available for current shipment in the prorate district esti- 
mated to be allotted to all handlers in the utilization schedule established 
by the committee at the beginning of the season. Early maturity allot- 
ments may be loaned only to handlers to whom early maturity allotments 
have been granted. Upon the reaching of general maturity, allotments 
issued for early maturity oranges shall be offset or repaid by reducing the 
oranges available for current shipment of each handler who has received 
early maturity allotments by the quantity of oranges for which early 
maturity allotments were issued to him, plus his proportionate share of the 
quantity of oranges that will be used for by-products or elimination in his 
prorate district. Such proportionate share shall be based upon the utiliza- 
tion schedule established by the committee at the beginning of the season. 
The committee shall, with the approval of the Secretary, adopt procedural 
rules and regulations to effectuate the provisions of this part. Allotments 
withheld, issued, and allocated, and averages computed hereunder shall be 
on a prorate district basis. 


The Final Decision by the Secretary with respect to the original 
Order, published August 8, 1953, explained the early maturity 
allotment provisions as follows (18 F.R. 4708, 4717-4718): 


The marketing agreement and order should contain provision for the 
issuance of early maturity allotments and short life allotments, to increase 
further the flexibility of allocations under the program. These allotments 
are needed to adapt the allotment procedure to unique situations encoun- 
tered by handlers of oranges which mature earlier than most oranges or 
which have a shorter period during which they may be shipped than most 
oranges in the same prorate district. There was considerable controversy 
with respect to the operations of the early maturity and short life provi- 
sions of the proposal. Such provisions are designed to mitigate the rigidity 
of the program requirements as to handlers confronted with such unique 
situations while maintaining equity between all handlers. These problems 
should be considered separately and calculations of the respective allot- 
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ments should be undertaken separately, because they are unrelated as to 
their nature and cause. 


The marketing agreement and order should provide that the committee 
may, prior to the reaching of general maturity, issue early maturity allot- 
ments to handlers for the handling of early maturity oranges. Such a 
provision is necessary because otherwise the shipment of a few oranges 
from a district which is just beginning to ship would require the issuance of 
a large quantity of allotments to enable the few handlers who have avail- 
able oranges meeting maturity requirements to receive sufficient allot- 
ments to handle such oranges. Therefore, it is reasonable to issue early 
maturity allotments for such purposes to only those handlers in the 
particular prorate district possessing oranges meeting shipping qualifica- 
tions. 


Early maturity allotments would be issued to handlers in two types of 
situations. The first type of situation exists when handlers desire to ship 
oranges prior to general maturity when there are no other, ora very limited 
amount of, shipments of navel oranges being made. This occurs at the 
start of the season when certain handlers have oranges capable of being 
shipped and there are no other navel oranges shipped in volume from the 
production area. No conclusive evidence was presented as to why ship- 
ments of such early maturity oranges should not be allowed except where 
the total quantity of oranges to be handled was in excess of that which 
consumers would purchase at prices reasonably consistent with the objec- 
tives of the act. Such would hardly be the case at the beginning of the ship- 
ping season for the production area. Therefore, the interpretation of the 
word ‘‘may’’ in the marketing agreement and order with respect to whether 
any early maturity allotments should be issued to handlers should be 
interpreted as meaning “‘shall’’ when there are no, or a relatively small 
quantity of, navel oranges being handled in the production area. 


The second type of situation is where there are substantial shipments of 
oranges from other prorate districts being limited and thereby maintaining 
prices at levels higher than in the absence of such limitation. In this situa- 
tion, early maturity allotments should be issued so as to permit an orderly 
overlapping of shipments between the two or more prorate districts. 
Therefore, the committee in this instance should use its judgment as to the 
amount of early maturity oranges permitted to be shipped and should, un- 
der such circumstances, administer the provision on a permissive basis, 
interpreting the ‘‘may’”’ literally. 


Handlers controlling early maturity oranges should apply to the com- 
mittee for such allotments and furnish the committee with information 
necessary to describe such early maturity oranges in order to enable the 
committee properly to administer this provision. 


Total early maturity allotments approved by the committee in a 
particular prorate district should be distributed to each handler who 
qualifies therefor in the ratio that each such handler’s request for such 
allotment is to the total of such requests of all such qualified handlers. Dis- 
tribution on the basis of quantity requested is utilized because there are no 
tangible criteria available with which to measure the quantity of early 
maturity oranges available. The marketing agreement and order should 
contain a proviso, however, that such granting of early maturity allot- 
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ments should not permit a particular handler to handle more than his share 
of the total quantity estimated in the utilization schedule contained in the 
marketing policy to be handled by all handlers in the same prorate district. 
The proviso in this section is necessary to prevent a particular handler 
from receiving more than his equitable share of the total quantity to be 
handled in his prorate district as a result of this provision. 


The marketing agreement and order should provide that, upon the 
reaching of general maturity, the early maturity allotments issued to a 
particular handler should be offset or repaid by reducing such handler’s 
quantity of oranges available for current shipment by the quantity of early 
maturity allotments issued to him, plus his share of the oranges estimated 
in the utilization schedule contained in the marketing policy to be used for 
by-products or elimination in the particular prorate district in relation to 
the early maturity allotments issued to him. The initial utilization schedule 
contained in the marketing policy should be used for such computations 
because revisions of such utilization schedule, if made, probably would re- 
sult in such minor adjustments as would make a modification of such 
computations in response thereto impractical and of little value. 


The procedure for the offset of early maturity allotments issued will re- 
sult in the particular handler receiving total allotment slightly in excess of 
his proportionate share of the allotments issued to all handlers in the 
particular prorate district. Were such handler’s quantity of oranges avail- 
able for current shipment reduced upon the reaching of general maturity, 
by his proportionate share of exports estimated to be shipped from the 
prorate district, as well as products and elimination, his share of allot- 
ments for the season would be equal to that of all other handlers. It seems 
reasonable, however, to provide this slight advantage to the handler of 
early maturity oranges, because there is normally an advantage in the 
marketing of oranges accruing to handlers who ship fruit ahead of other 
handlers in a particular district. 


There was some controversy concerning the method of offsetting or re- 
paying early maturity allotments. It was contended that such offset 
should be accomplished by means of permitting the individual handler to 
continue to handle, upon reaching of general maturity at a rate based upon 
his total tree crop until his total allotments under early maturity and gen- 
eral maturity were equal to his share of the total allotments estimated to be 
issued to all handlers in the prorate district, whereupon such handler 
should be prohibited from further handling. The difference between the 
two methods of offsetting early maturity allotments is not great, and each 
method should result in the same quantity of total early maturity, plus 
general maturity, allotments being issued to the same handler during the 
marketing season. The method of offsetting early maturity allotments 
contained in the notice of hearing possesses the advantages of a well- 
defined method of offsetting early maturity allotments, together with 
permitting continuous handling on the part of a handler who possesses 
fruit capable of being held for a long period of time, as well as early 
maturity fruit. Moreover, under the suggested alternative method of off- 
setting early maturity allotments, it is possible for a handler to attain his 
share of the total allotments for the prorate district and be prohibited from 
further handling even though he still has oranges remaining available to 
ship. Under such circumstances, such handler could not handle the 
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oranges until open movement was permitted at the termination of the 
shipping season for such prorate district. Accordingly, the method of off- 
set as set forth in the proposed marketing agreement and order should be 
utilized. 


The committee should adopt rules and regulations, with the approval of 
the Secretary, to establish detailed procedures for issuing and allocating 
early maturity allotments. It is impractical to provide such rules in the 
marketing agreement and order, because of the flexibility that may be re- 
quired to administer properly this provision. All early maturity allotments 
should be computed on a prorate district basis, because equities to individ- 
ual handlers under the program are established on such a basis. 


Under these provisions of the original Order, a handler receiv- 
ing early maturity allotment was placed almost in the identical 
position of a handler not receiving such allotment inasmuch as the 
handler receiving such allotment had to repay, at general 
maturity, not only the amount of the early maturity allotment, 
but also his proportionate share of the quantity of oranges that 
would be used for by-products or elimination in his District. The 
only advantage that he would have in the amount of the total per- 
centage of his oranges that he would be permitted to ship during 
the season was that he was not required to repay his proportionate 
share of the exports estimated to be shipped from the District. 


For example, if in the particular year the Committee estimated 
that 65 % of the oranges would be shipped under volume regula- 
tion, that 30% would be used in by-products and elimination 
within the District, and that 5 % would be utilized in export, a 
handler receiving an early maturity allotment of 65 cars would 
have to repay at general maturity 95 cars. 


2. 1962 Amendment (‘‘Payback”’ Provisions Deleted; 
Penalty for Not Using Early Maturity Added ). 


The Order was amended effective November 1, 1962, to dras- 
tically change the nature of early maturity allotments. The provi- 
sions of the Order requiring early maturity allotments to be repaid 
or offset upon the reaching of general maturity were deleted; and a 
provision was added penalizing a handler who failed to utilize 
early maturity allotments. Specifically , the Order was amended in 
1962 as follows (§ 907.60; 27 F.R. 10088): 

§ 907.60 [Amendment] 


8. The proviso and all subsequent language in § 907.60 are deleted 
and the following substituted therefor: ‘‘Early maturity allotments issued 
to any handler may be used only during the week for which issued and the 
undershipment of any such allotment shall not entitle such handler to 
handle an additional quantity of oranges due to such undershipment. Upon 
the reaching of general maturity, the quantity of oranges available for cur- 
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rent shipment of any handler who failed to use all of the early maturity 
allotments issued to him shall be adjusted by deducting therefrom a 
quantity of oranges equivalent to the total quantity of his oranges for 
which early maturity allotments were issued but were not used. A person 
to whom early maturity allotments have been issued may, after approval 
by the committee, transfer such allotments to other persons to whom such 
allotments also have been issued: Provided, That, upon such transfer of 
allotment, the transferee shall be obligated to use the transferred allotment 
during the week for which it was issued and if he fails to do so shall have 
his oranges available for current shipment adjusted in the same manner as 
if the transferred allotment had been issued to him by the committee. The 
committee shall, with the approval of the Secretary, adopt procedural rules 
and regulations to effectuate the provisions of this part. Early maturity 
allotments issued, and any transfer thereof, under this section shall be on a 
prorate district basis.” 


This amendment was explained in the Recommended Decision 
by the Assistant Secretary published June 28, 1962 (27 F.R. 6093- 
6094), which was adopted in the Final Decision by the Acting 
Secretary published August 15, 1962 (27 F.R. 8122), as follows: 


(2) The current provisions of the order relating to the issuance of early 
maturity allotment to handlers, when volume regulations are in effect, 
provide a method for repayment of such allotment after the oranges in the 
prorate district concerned reach general maturity. This required repay- 
ment has tended to lessen the usefulness of the early maturity allotment 
provisions. 


Early maturity allotment is issued to the handlers in a prorate district 
who have oranges which are mature prior to the time of general maturity of 
the oranges in such district and who make application for such allotment. 
The provision for early maturity allotment was included in the order to 
facilitate the issuance and use of allotment at the time when all handlers do 
not have oranges of sufficient maturity for immediate handling. In addi- 
tion, however, the entire industry benefits from the early shipment of 
oranges since this reduces the quantity of oranges that must be marketed 
after the oranges attain general maturity. 


It was testified at the hearing that handlers often have not applied for 
early maturity allotment since the required repayment after general 
maturity of the oranges would reduce the allotment such handlers would 
receive after such general maturity and the period over which such 
handlers’ oranges are marketed is about the same as if no application for 
early maturity allotment had been made. Deletion from the order of the 
provision requiring the early maturity allotment to be repaid should result 
in more handlers shipping oranges under early maturity allotment to the 
benefit, as indicated heretofore, of the entire industry. 


Similarly, any permitted overshipment by handlers of the early maturity 
allotment issued to them should not be required to be deducted from sub- 
sequent allotment. The provisions of the order, so as to permit handlers a 
degree of flexibility of operation under regulations of this nature, allow 
each handler to overship the allotment issued to him by 10 percent or one 
carload, whichever is the greater. Such overshipments are required to be 
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deducted from subsequent allotment. However, if early maturity allotment 
is not required to be repaid, no useful purpose will be served by requiring 
any such overshipment of early maturity allotment to be deducted from 
the subsequent allotment of handlers making such overshipments. 


There are times when the administration of the allotment program is 
made more difficult by handlers applying for more early maturity allot- 
ment than they intend to utilize during the week for which such allotment 
is requested. This occurs under two circumstances. First, handlers 
anticipate the applications for early maturity allotment will exceed the 
quantity that is advisable to be shipped under the existing demand condi- 
tions. Hence, some handlers will apply for more early maturity allotment 
than needed in the belief that their requests will be reduced to a quantity 
approximating that which they desire. If this is the case, it works to the 
disadvantage of other handlers who made application for early maturity 
allotment in the amount that they actually desired to ship but receive 
somewhat less than applied for. On the other hand, should all early 
maturity allotment applications be approved in full, the handlers filing 
inflated applications may carryover the portion of the allotment which 
actually was not desired into the next succeeding week. 


Second, handlers anticipate that since oranges are reaching general 
maturity, the issuance of early maturity allotment will be discontinued for 
the season and they apply for as much early maturity allotment as they be- 
lieve may possibly be approved. Any portion of such allotment that is not 
used during the week for which it is issued may be carried over to the 
following week. In some instances it then is difficult to fix the first allot- 
ment of the season under general maturity conditions at a quantity large 


enough to make a reasonable allotment to all handlers and yet not be too 
large, when combined with the carryover of early maturity allotment, to 
assure that shipments will be reasonably in line with market demand. 


In view of the foregoing, the order provisions should not continue to 
permit handlers to carryover into the following week early maturity allot- 
ment which is not used during the period for which it is issued. Also, so 
that handler application for early maturity allotment will reflect the 
quantity of oranges which each applicant desires to handle during the week 
concerned, the order should provide that the oranges available for current 
shipment of each handler, who has received early maturity allotment but 
has failed to use all such allotment, shall be adjusted by deducting there- 
from a quantity of oranges equivalent to the early maturity allotment 
which such handler did not use. 


The current provisions of the order authorize the loaning of early 
maturity allotment between handlers receiving such allotment. The loaned 
allotment is repaid at such time as is provided in the loan agreement of the 
two handlers concerned. As the loaning of early maturity allotments 
provides a means by which a handler may carryover into subsequent weeks 
the early maturity allotment issued to him, the authorization to make such 
loans should, for the reasons stated heretofore, be discontinued. However, 
it is possible that unforeseen circumstances, such as a labor strike, or 
equipment failure, may prevent a handler from using all of the early 
maturity allotment issued to him. In order that the oranges available for 
current shipment of a handler not be reduced solely as a result of such cir- 
cumstances, provision should be made to permit early maturity allotment 
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to be transferred to another handler to whom such allotments have been 
issued. Such transfers should be restricted to handlers who have received 
allotment to ship oranges during a particular week as each handler desiring 
to ship early maturity oranges should make application to the committee 
for allotment to do so. In addition, any such transfer should be subject to 
approval of the committee and should be contingent upon the transferee 
using the allotment during the week for which it is issued or having his 
oranges available for current shipment adjusted by deducting therefrom a 
quantity of oranges equivalent to the transferred early maturity allotment 
which the transferee did not use. Such deduction is necessary to prevent 
paper transfers of early maturity allotment for the sole purpose of avoiding 
a reduction of the oranges available for current shipment of the handler to 
whom such allotment was issued. 


3. 1968 Amendment (Equity of Marketing Opportunity 
to Handlers in All Districts Added ). 


The Order was amended effective November 1, 1968, to require 
that the Committee, in making its recommendations to the Secre- 
tary as to all allotments, ‘provide equity of marketing oppor- 
tunity to handlers in all districts” (§ 907.51(b); 33 F.R. 15472). 
Specifically the amendment provided (33 F.R. 15472): 


§ 907.51 [Amended ] 


7. The provisions of § 907.51 Recommendation for volume regula- 
tions are revised in the following respects: 


a. The first sentence of paragraph (b) to the colon is revised to 
read as follows: 


(b) In making its recommendation, the committee shall 
provide equity of marketing opportunity to handlers in all districts and 
shall give due consideration to the following factors: 


b. A new paragraph (d) is added reading as follows: 


(d) The committee shall, with the approval of the Secretary, 
adopt procedural rules and regulations to effectuate the provisions of this 
§ 907.51. 


The Recommended Decision published July 31, 1968, by the 
Acting Deputy Administrator, Regulatory Programs, Consumer 
and Marketing Service (33 F.R. 10867, 10870-10871), which was 
adopted in the Under Secretary’s Final Decision published Octo- 
ber 2, 1968 (33 F.R. 14710, 14711), explained the amendment 
providing for ‘equity of marketing opportunity to handlers” as 
follows: 


(9) Section 907.51 should be amended as hereinafter set forth, to 
emphasize the necessity for and desirability of providing equity of mar- 
keting opportunity and to provide a standard by which the committee can 
formulate appropriate detailed procedures and practices to establish and 
maintain such equity. 
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The order should provide a procedure for allocating marketing oppor- 
tunity among the districts on a basis other than judgment of the commit- 
tee members, or the order should authorize the committee to adopt rules 
and regulations, approved by the Secretary, to effectuate the allocation of 
marketing opportunity among districts. In this instance, this procedure 
should be adopted by means of rules and regulations since procedure 
necessary to deal effectively with this matter has not been developed. The 
Valencia Orange Administrative Committee during the 1966-67 season 
used a procedure for allocation between districts that may form the basis 
for a procedure for use by the committee in providing equity of marketing 
opportunity. Under this procedure, the committee determined the tree 
crop for all districts and prepared an estimated utilization schedule based 
thereon. Included in the report to handlers was an estimated total weekly 
pattern of regulated shipments for all districts combined. At each district 
marketing policy meeting which followed, the handlers recommended and 
the committee developed a utilization schedule for such district. Following 
the district marketing policy meeting, the committee established the dis- 
trict’s share on a weekly basis. Adjustments were made as necessary to 
protect district equities because of changes in crop conditions and for other 
reasons. 


Let us assume for illustrative purposes only that the tree crop estimates 
for the three districts will be: 


Cars 
District 1 15,500 
District 2 5,500 
District 3 1,500 


Total 22,500 


Let us assume further that the schedule requested by the districts and 
accepted by the committee will show 85 percent of the crop of each district 
moving in regulated channels and the balance moving to export and prod- 
ucts. Equity of marketing opportunity would be provided by permitting 
each district to ship a like percentage (85 percent) in regulated channels. 
The weekly schedule would provide shipments over the period of expected 
movement from each district until each district’s portion of the regulated 
shipments had been made. 


The aforesaid procedure should not be incorporated into the order or 
adopted as rules and regulations at this time because doubtless the com- 
mittee can and will develop improvements and refinements. When the re- 
finements and improvements as may be necessary have been incorporated 
in the procedure, the committee should submit such rules and regulations 
to the Secretary for his approval. Upon such approval the rules and regula- 
tions will then be the basis for allocating marketing opportunity among the 
districts. 


4. 1970 Amendment (Allocation of Early Maturity 
Within District Changed from Requests to “Equitable 
Manner’’). 
The Order was amended effective November 1, 1970, by elimi- 
nating the provisions for allocating a District’s early maturity 
allotment among the handlers within the District on the basis of 
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requests and substituting the provisions that ‘‘Total early 
maturity allotments approved by the committee for each prorate 
district shall be allocated in an equitable manner among the re- 
questing handlers who qualify therefor” (§ 907.60; 35 F.R. 
16360). 


The Final Decision by the Assistant Secretary published Au- 
gust 20, 1970 (35 F.R. 13290), with respect to this amendment 
adopted the Recommended Decision by the Deputy Administra- 
tor, Regulatory Programs, Consumer and Marketing Service, 
published July 18, 1970 (35 F.R. 11587, 11588-11589). In the Rec- 
ommended Decision, it is explained that allocation of a District’s 
early maturity allotment among the requesting handlers within 
the District based entirely upon the handlers’ requests may result 
in an inequitable apportionment because of inflated requests, and 
may confuse the Committee’s appraisal of the maturity situation 
in the District causing the Committee to declare general maturity 
too early. It is further explained in the Recommended Decision 
that under the standard of “equitable manner,’ allocation of a 
District’s early maturity allotment to a handler within the Dis- 
trict requesting early maturity allotment likely would be ‘‘in the 
same proportion as the handler’s tree crop bears to the total tree 
crop of requesting handlers in that district, but not in excess of 


the amount requested”’ (35 F.R. 11589). Specifically, the Recom- 
mended Decision states (35 F.R. 11587, 11588-11589): 


(4) The orders provide that special allotments may be issued to handlers 
who control oranges which reach maturity before the oranges generally are 
mature in that district. Handlers who control such early ‘maturity 
oranges’ apply to the committee for allotment to handle a specified 
quantity of such oranges, and the committee determines the extent to 
which allotment shall be granted to handle such oranges. Total early 
maturity allotments approved by the committee for each prorate district is 
allocated to each requesting handler on the basis of the relationship the 
quantity he requested bears to the total quantity requested by all han- 
dlers. If the quantity of early maturity oranges approved for shipment is 
equal to the total quantity requested by all requesting handlers, each such 
handler is granted all the allotment he requested. If, however, the quantity 
requested exceeds the quantity approved, only a portion of each handler’s 
request is granted. For example, if the quantity of early maturity oranges 
approved for shipment is equal only to 75 percent of the quantity requested 
by all handlers, the allotment granted any requesting handler would be 
only 75 percent of the quantity he requested. 


The fact that the quantity of early maturity oranges approved for ship- 
ment often is less than the total quantity requested has tended to result in 
some handlers inflating their requests in an effort to assure they will 
receive all they need in the event the total amount authorized is less than 
requests. The evidence indicates that the extent to which handlers inflate 
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their requests varies among handlers with some requesting double the 
quantity actually needed, and others requesting only the quantity they be- 
lieve they actually will need. This tends to distort the early maturity situa- 
tion and the amount of early maturity allotments requested may bear little 
relationship to the amount of early maturity oranges actually available in 
the district. Likewise the amount requested may be out of proportion to 
the tree crop of the requesting handler. Hence, the allocation based entire- 
ly on the requests of handlers may result in an inequitable apportionment 
of allotment among handlers, and can result in the committee establishing 
general maturity in advance of the time general maturity should be estab- 
lished. Establishment of general maturity marks the time when allotment 
is apportioned among all handlers on the basis of the relative quantity of 
the total tree crop each controls in the district. If such is established prior 
to the time each handler has oranges sufficiently mature for shipment it re- 
sults in some handlers receiving allotment for which they have no use. The 
evidence shows that the committee’s appraisal of the maturity situation 
has been confused by the overstatement on early maturity applications of 
the quantity of mature oranges available for shipment. Because of this the 
committee has sometimes declared general maturity too early in the season 
and this has tended to complicate administration of the order. 


In the issuance of general maturity allotments, the proportion of the tree 
crop controlled by each handler governs the distribution of allotment 
among handlers. The record indicates that it may be appropriate to allo- 
cate early maturity allotment to requesting handlers on this same basis 
when requests are in excess of the quantity of allotment the committee 
deems should be granted in a district. It was advanced that a procedure 
similar to that prescribed in the rules and regulations under the orders for 
the allocation of allotment in freeze damage situations (§§ 907.117(d) and 
908.117(d)) could be followed in the allocation of early maturity allotment. 
Such procedure adapted for early maturity allotments could be added as a 
new paragraph in §§ 907.113 and 908.113 and could read as follows: 
“Whenever the total amount of early maturity allotment the committee 
determines should be granted to handlers within a prorate district equals 
or is larger than the amount applied for in such district, the full amount 
applied for shall be granted. Whenever the total amount applied for ex- 
ceeds the total amount of early maturity allotment the committee deems 
should be granted in the district, the request of each handler in such dis- 
trict shall be granted in the same proportion as the handler’s tree crop 
bears to the total tree crop of requesting handlers in that district, but not 
in excess of the amount requested, and any allotment then remaining shall 
be granted in successive increments, as necessary, to the handlers filing 
requests, in the same proportion as aforesaid, but not in excess of the 
amount requested.” 


While the evidence indicates that the foregoing is likely to be the proce- 
dure initially established and that such procedure would be appropriate at 
this time, it also indicates that in the interest of flexibility, it is desirable 
that the precise procedure should not be prescribed in the orders as a fixed 
procedure which can be changed only in a formal amendment proceeding. 
Rather, it was advanced that the orders should authorize establishment of 
an equitable procedure by recommendation of the committee subject to 
approval of the Secretary and publication in the rules and regulations un- 
der the orders so that if conditions arise which make it desirable or 
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necessary to alter the procedure established, the implementing rules and 
regulations can be changed without the expense of a formal hearing. 


It is desirable that flexibility be provided under the orders for dealing 
with situations which are subject to change. It is also desirable that the 
committees conduct operations as efficiently as possible. The committees 
are in position to review their operations and procedures and to recommend 
improvements. It is therefore concluded that the orders should be 
amended, as hereinafter set forth, to provide that total early maturity 
allotments approved by the ccmmittee for each prorate district shall be 
allocated in an equitable manner among the requesting handlers who 
qualify therefor. The orders currently contain provisions (§§ 907.60 and 
908.60) for the establishment of implementing procedures in the form of 
rules and regulations. Hence, no new authority need be added to enable 
such establishment since the provisions direct the committees to adopt, 
with approval of the Secretary, such procedural rules and regulations as 
are necessary to effectuate provisions of the orders. 


5. Summary of Original Order and Amendments. 


In summary, the original Order effective in 1953, and the rele- 
vant amendments, contain no specific provisions as to how early 
maturity allotments shall be apportioned between the Districts. 
The original Order provided only that the Committee, in making 
its recommendations with respect to volume regulation, shall give 
due consideration to a number of factors, including ‘‘supply, 


maturity, and condition of oranges in the area of production” 
(§ 914.51(b)). The original Order provided that a District’s early 
maturity allotment would be apportioned to the handlers within 
the District on the basis of their requests, and that upon reaching 
general maturity, the early maturity allotments would be offset or 
repaid by reducing the handler’s tree crop (§ 914.60). 


The 1962 amendments drastically changed the nature of early 
maturity allotments by eliminating the ‘‘payback’’ provisions 
(§ 907.60). The 1962 amendments also added a penalty for not 
using early maturity allotments. 


In 1968, the Order was amended to require that the Committee, 
in making its recommendations with respect to volume regula- 
tion, in addition to considering specified factors, ‘‘provide equity 
of marketing opportunity to handlers in all districts” 
(§ 907.51(b)). 


Finally, in 1970 the Order was amended to change the method 
of allocating a District’s early maturity allotment to the handlers 
within the District from the method prescribed in the original 
Order (i.e., on the basis of requests) to the method of allocating a 
District’s early maturity allotment ‘in an equitable manner 
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among the requesting handlers who qualify therefor’ (§ 907.60). 
The Recommended Decision, adopted by the Final Decision, with 
respect to the 1970 amendment explained that problems had 
arisen because of inflated handler requests for early maturity 
allotments, and that while the committee’s authority should be 
flexible, it is likely that early maturity allotments would be allo- 
cated within a District ‘‘in the same proportion as the handler’s 
tree crop bears to the total tree crop of requesting handlers in that 
district, but not in excess of the amount requested * * *.”’ 


C. The Regulations 


As a result of the 1968 amendment to the Order which required 
the Committee to ‘‘provide equity of marketing opportunity to 
handlers in all districts,”’ the regulations issued by the Committee 
with the approval of the Secretary were amended effective No- 
vember 14, 1969, by adding § 907.110 (34 F.R. 18223, 18223- 
18224). Section 907.110 sets forth the procedure under which the 
Committee prepares a weekly shipping schedule for each District 
for the season and computes the percentage allocation for each 
District for each week, which is equal to the District’s percentage 
of the total number of cars on the weekly shipping schedules that 
week for all Districts. 


The regulations do not indicate how early maturity allotments 
are to be apportioned among the Districts. '° The regulations state 
that the percentage allocations, which are based on the weekly 
shipping schedules, should ordinarily be used to govern the Com- 
mittee’s recommendations as to the allotments to be issued to 
each District except in the case of early maturity allotments or 
freeze damage allotments. Specifically, the regulations provide 
(§ 907.110(e)): 

(e) Insofar as practicable, the committee shall base its recommenda- 
tions each week (pursuant to § 907.51(a)) to the Secretary as to the respec- 
tive quantities of oranges that should be handled in the prorate districts, 
upon the percentage allocations for such districts for such week except 
when allotments are granted on the basis of the requests of handlers of 
early maturity oranges pursuant to § 907.60 or the requests of handlers for 
freeze damage allotments pursuant to § 907.6la. 

Although § 907.110(e) of the regulations does not require that 
the Committee, insofar as practical, base its recommenations as 
to allocating early maturity allotments between the Districts on 
the percentage allocations for the Districts during a particular 


10. This violates § 907.60 of the Order, which states that the Committee “shall 
© © © adopt procedural rules and regulations [relating to early maturity allot- 
ments] to effectuate the provisions of this part.” 
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week, this subsection does not preclude the Committee from bas- 
ing such recommendations as to early maturity allotments on 
such percentage allocations. 


Based on the 1970 amendment to the Order, which deleted the 
provisions for allocating a District’s early maturity allotment to 
the handlers within the District on the basis of the handlers’ re- 
quests, and substituted the requirement of making such alloca- 
tions in an ‘‘equitable manner,’’ the regulations were amended ef- 
fective December 1, 1970, to provide that the allocation of a Dis- 
trict’s early maturity allotment to each requesting handler within 
the District would be based on the size of the handler’s tree crop. 
Specifically , the amendment effective December 1, 1970, provides 
(§ 907.113(c)): 


(c) Whenever the total amount of early maturity allotment the 
committee determines should be granted to handlers within a prorate dis- 
trict equals or is larger than the total amount applied for in such district, 
the full amount applied for in each application shall be granted. Whenever 
the total amount applied for exceeds the total amount of early maturity 
allotment the committee deems should be granted in the district, the re- 
quest of each handler in such district shal be granted in the same propor- 
tion as the handler’s tree crop bears to the total tree crop of requesting 
handlers in that district, but not in excess of the amount requested, and 
any allotment then remaining shall be granted in successive increments, as 
necessary, to handlers filing requests, in proportion to the tree crop con- 
trolled by each, but not in excess of the amount requested. 


II. Early Maturity Allotments Were Not Apportioned between 
the Districts for the Week Ending November 9, 1972, in a Manner 
to Create Equity between Handlers Comparably Situated. 


A. The Allocation of Early Maturity Allotments between 
the Districts Based on the Weekly Shipping Schedules Re- 
sulted in the Granting of 77% of District 1 Handlers’ Re- 
quests and 34% of District 3 Handlers’ Requests, while Dis- 
trict 1 Used Only 2.62% of its Year’s ‘Earning Power’’ that 
Week and District 3 Used 4.62% of its Year’s “Earning Pow- 
er’’ that Week. 


The Committee recommended to the Secretary that 850 cars of 
early maturity allotments be apportioned between Districts 1 and 
3 for the week ending November 9, 1972, in proportion to the 
number of cars that each District had on its weekly shipping 
schedule for that week. This resulted in District 1 receiving 799 
cars of early maturity allotment for the week and District 3 re- 
ceiving 51 cars for the week (Findings 19 and 20). 


The 799 cars of early maturity allotment allocated to District 1 
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for the week ending November 9, 1972, were 77 % of the cars re- 
quested by District 1 handlers for that week, whereas the 51 cars 
of early maturity allotment allocated to District 3 for the week 
were only 34 % of the cars requested by District 3 handlers for the 
week (Finding 20(d)). 


Conversely, the 765 cars utilized on District 1’s weekly shipping 
schedule that week represented only 2.62% of the District’s 
“earning power” for the year, whereas the 45 cars utilized on Dis- 
trict 3’s weekly shipping schedule for the week represented 4.62 % 
of District 3’s earning power for the year (Finding 20(d)). 


The record in this case contains information with respect to 
only three weeks in which District 1 and District 3 each requested 
early maturity allotments and the Committee allocated the allot- 
ments on the basis of the weekly shipping schedules. In each case, 
a much greater percentage of the requests for early maturity allot- 
ments by District 1 handlers were granted than the requests by 
District 3 handlers; and in each case, District 1 used a much 
smaller portion of its year’s ‘“‘earning power” in order to obtain 
such allotments (Finding 23). That result could ordinarily be ex- 
pected since District 1 produces about 30 times as many oranges 
as District 3, and the percentage of District 1’s early maturity 
oranges compared to its total tree crop is very much smaller than 
the comparable percentage for District 3 (Findings 4 and 17(c)). 
In these circumstances, District 1 can have sufficient cars on its 
weekly shipping schedule during the early weeks when early 
maturity allotments might be issued in order to insure that a sub- 
stantial portion of its handlers’ early maturity requests are 
granted without utilizing very much of the District’s total 
“earning power” for the year. On the other hand, if District 3 
utilizes sufficient ‘‘earning power” on its weekly shipping sched- 
ule to take care of the early maturity requests of its handlers, it 
would drastically decrease the total amount of oranges that the 
other handlers in District 3 not applying for early maturity allot- 
ments could ship during the year under volume regulation (see 
Finding 22, Illustrations II and IV). 


Hence it can reasonably be expected that the particular han- 
dlers in District 1 who have early maturity oranges will fare much 
better than the particular handlers in District 3 who have early 
maturity oranges, that is, handlers in District 1 can expect to 
have a much greater percentage of their requests for early 
maturity allotments granted than comparable handlers in District 
3. In any event, that was certainly true for the week ending 





1486 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 1428 


November 9, 1972, when 77 % of the requests of District 1 han- 
dlers were granted compared to 34 % of the requests of District 3 
handlers. 


I recognize, of course, that the requests for early maturity al- 
lotments may not be an exact indication of the amount of early 
maturity oranges available for shipment inasmuch as some han- 
dlers may inflate their requests for early maturity allotments not- 
withstanding the penalty for failure to use early maturity allot- 
ments. However, there is no indication in the record in this case 
that the requests for early maturity allotments for the week 
ending November 9, 1972, were inflated (see Finding 19(f)). 


The record shows that there was a ‘‘dramatic’”’ change, char- 
acterized as ‘‘unique,’’ in the maturity of the navel orange crop 
between October 27, 1972, when the Committee adopted District 
3’s weekly shipping schedule, and October 31, 1972, when the 
Committee made its recommendation as to early maturity allot- 
ments for the week ending November 9, 1972 (Finding 19(f)). This 
accounts for the size of the requests for early maturity allotments 
for the week ending November 9, 1972. 


Based on the record in this case, the requests for early maturity 
allotments for the week ending November 9, 1972, accurately re- 


flected the amount of early maturity oranges available for ship- 
ment. Moreover, there is no evidence whatever to support any 
argument that if there were any inflated requests for the week 
ending November 9, 1972, the handlers in District 3 inflated their 
requests more than the handlers in District 1. 


Furthermore, there is nothing in the record to indicate that the 
Committee determined to use the weekly shipping schedules be- 
cause of any belief that the handlers in District 3 had inflated their 
requests. To the contrary, it appears that the Committee made its 
decision to use the weekly shipping schedules because the Com- 
mittee believed that this would result in the greatest equity be- 
tween the Districts and would prevent District 3 from receiving an 
advantage over District 1 by having an opportunity to ship a 
greater percentage of its tree crop for the year (Finding 19(a) and 


(b)). 


In these circumstances, handlers in District 3 with early 
maturity oranges ready for shipment during the week ending 
November 9, 1972, had less than half the opportunity available to 
comparable handlers in District 1 to receive early maturity allot- 
ments. 
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B. The Adjustment under § 907.110(f) of the Regulations 
is Designed to Equalize the Districts, Irrespective of the 
Amount of Early Maturity Allotments Received, but Not to 
Equalize the Position of Particular Handlers within a Dis- 
trict who were Denied an Equitable Opportunity to Receive 
Early Maturity Allotments. 


Irrespective of the amount of early maturity allotments re- 
ceived by the Districts, the Districts’ positions are equalized by 
the adjustment under § 907.110(f) of the regulations (see Finding 
21). As of the date of the adjustment under § 907.110(f), if it 
appears that a District is falling behind its weekly shipping 
schedule, considering the District’s early maturity allotments, 
general maturity allotments and open movement, a sufficient 
number of cars are added to the weekly shipping schedule to bring 
the District up to its ‘‘optimistic” schedule. (The adjustment is, 
of course, discretionary.) 


Under this adjustment, the greater the early maturity allot- 
ments issued to a District, the lesser the number of cars that are 
added, and vice versa. For example, under the adjustment, 159 
cars should have been added to District 3’s schedule after January 
4, 1973, based on the 51 cars of early maturity allotment received 
by the District (Finding 21). But if District 3 had received an 


additional 54.4 cars of early maturity allotment (i.e., 105.4 cars, 
or 71 % of its early maturity requests), the volume to be added af- 
ter January 4 would have been 54.4 cars less than it otherwise 
would have been (i.e., 104.6 cars would have been added to Dis- 
trict 3’s schedule after January 4, 1973, instead of 159 cars). 
Hence any inequity in the receipt of early maturity allotments in- 
sofar as a District is concerned is vitiated by the adjustment un- 
der § 907.110(f). 


But the adjustment under § 907.110(f) inures to the benefit of 
the District as a whole rather than to the particular handlers who 
did not receive their equitable share of the early maturity allot- 
ments issued. Hence it is no consolation to the particular handlers 
in District 3 who are denied the opportunity to receive as much 
early maturity allotments as comparable handlers in District 1 to 
know that, insofar as District 3 as a whole is concerned, the initial 
inequity is corrected by the later adjustment under § 907.110(f). 


III. Since Early Maturity Allotments are of such Extraordinary 
Value to Handlers, the Failure to Apportion such Allotments be- 
tween Districts 1 and 3 for the Week ending November 9, 1972, in 
a Manner to Create Equity between Handlers Comparably 
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Situated Violated the Requirement of Equity in the Act and 
Order. 


A. Early Maturity Allotments are in the Nature of a ‘Free 
Gift” to Handlers and, therefore, it is Important to Appor- 
tion Early Maturity Allotments in a Manner that Enables 
Handlers in District 3 with Early Maturity Oranges to have 
the Same Opportunity to Receive such Allotments as Com- 
parable Handlers in District 1. 


Early maturity allotments are so much more valuable to the 
handlers receiving them than general maturity allotments that 
the two are hardly comparable. 


General maturity allotments have value, of course, inasmuch as 
they enable a handler to ship his oranges in normal domestic 
channels rather than for by-products, etc. Oranges used in by- 
products are worth only about one-tenth as much as oranges 
shipped in normal domestic channels subject to volume regulation 
(Finding 7). However, all handlers receive general maturity allot- 
ments, and the receipt of general maturity allotments by a han- 
dler confers no special benefits on the handler over other handlers 
similarly situated. 


In the case of early maturity allotments, however, many ad- 


vantages accrue to the handler receiving them over handlers not 
receiving them, or over handlers receiving a smaller amount of 
early maturity allotments. For example, navel oranges sold at the 
beginning of the season under early maturity allotments generally 
sell at a substantially higher price than oranges sold later in the 
season. Moreover, oranges held on the tree until later in the sea- 
son run the risk of loss because of overmaturity, dryness, 
granulation, or freeze damage (Finding 7). But of decisive 
importance is the fact that early maturity allotments are in the 
nature of a ‘free gift’”’ to the handlers receiving them, enabling 
them to ship during the year a significantly larger percentage of 
their total tree crop in normal domestic channels under volume 
regulation than handlers not receiving early maturity allotments, 
or comparable handlers receiving a smaller amount of early 
maturity allotments. 


For example, the petitioner’s tree crop for the 1972-73 market- 
ing season was 158.57 cars, which was 10.5775 % of District 3’s 
tree crop. Hence, assuming for the purposes of illustration that no 
cars were to be moved that year under open movement or early 
maturity allotments, and that allotments were to be issued for the 
season equal to 65 % of the total tree crop, the petitioner would 
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have received allotments for 103.07 cars (Finding 22). But 
assuming the same facts except that the petitioner received 25 
cars of early maturity allotment without any change in the Dis- 
trict’s weekly shipping schedule for the week, the petitioner would 
have had opportunity to ship an additional 20.30 cars under 
volume regulation, or 77.8 % of its tree crop, rather than 65 % (see 
Finding 22, Illustration I). Even if the weekly shipping schedule 
had been changed to the full amount of the requests for the Dis- 
trict (i.e., 148.5 cars), the petitioner still would have had oppor- 
tunity to ship an additional 9.35 cars, or 71 % of its tree crop, 
rather than 65 % (Finding 22, Illustration II). 


If the Committee had granted a uniform percentage of the re- 
quests for early maturity allotments by the handlers in both Dis- 
tricts, i.e., 71 % of all of the requests, without changing the week- 
ly shipping schedules, the petitioner would have had opportunity 
to ship an additional 10.02 cars under volume regulation, or 
71.32 % of its tree crop, rather than 65 % (Finding 22, Illustration 
III). If the Committee had granted 71 % of the requests in both 
Districts while changing the weekly shipping schedules to the 
amount of the early maturity allotments issued to each District, 
the petitioner still would have been permitted to ship an addi- 
tional 3.63 cars under volume regulation, or 67 % of its tree crop, 
rather than 65 % (Finding 22, Illustration IV). 


Even if the Committee granted 77 % of the requests by District 
1 handlers for early maturity allotments and only 34 % of the re- 
quests by District 3 handlers (which is the actual result of the 
Committee’s determinations in this case), the petitioner still 
would have been permitted to ship an additional 0.90 car under 
volume regulation, or 65.57 % of its tree crop, rather than 65 % 
(Finding 20(d) and Finding 22, Illustration V). 


Hence the receipt of even a small amount of early maturity al- 
lotment confers a special benefit on the handler receiving it en- 
abling him to ship a larger percentage of his tree crop under 
volume regulation than handlers not receiving early maturity 
allotments. 


If District 3 had received an early maturity allotment equal to 
71 % of its handlers’ early maturity requests, petitioner’s share of 
that allotment would have enabled petitioner to ship during the 
year about nine percent more of its tree crop under volume regula- 
tion than handlers in District 3 not receiving early maturity allot- 
ments, irrespective of whether the Committee changed the weekly 
shipping schedule (Finding 22, Illustrations III and IV). 





1490 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 1428 


Of course, it cannot be said with mathematical precision at the 
time early maturity allotments are issued what the exact value of 
such allotments are to the particular handlers receiving them. If 
early maturity allotments are not issued, the oranges will be 
stored on the tree and conditions might change so that handlers 
may be permitted to ship their oranges in open movement or they 
may be permitted to ship larger percentages than originally ex- 
pected. But the benefit of any such changes would inure equally to 
all handlers, and such changes would not confer a special benefit 
on the handlers who had early maturity oranges but did not re- 
ceive enough early maturity allotments to ship all of them under 
early maturity allotments. Under ordinary circumstances, 
irrespective of subsequent developments, handlers receiving early 
maturity allotments will have opportunity to ship during the year 
a larger percentage of their tree crop under volume regulation 
than other handlers. 


One of the circumstances that might cause a change in the ex- 
pected volume of oranges permitted to be shipped under volume 
regulation is a severe freeze. Of course, the handler who had al- 
ready shipped his oranges under an early maturity allotment 
would not have run the risk of losing oranges during the subse- 
quent freeze. 


Another circumstance that could cause a change in the percent- 
age figures referred to in this section, which are based on the five 
hypothetical examples in Finding 22, would be the determination 
by the Committee, later in the season, to exercise its discretionary 
power to adjust the weekly shipping schedules under § 907.110(f) 
of the regulations. But any such adjustment would have the 
identical effect on handlers in the District not receiving early 
maturity allotments as on the handlers in the District receiving 
early maturity allotments. Hence the adjustment would not 
diminish the advantage handlers in the District receiving early 
maturity allotments had over handlers in the District not re- 
ceiving such allotments. 


Considering all of the circumstances, it is manifest that early 
maturity allotments are of great value to the particular handlers 
receiving them and, therefore, it is important to apportion early 
maturity allotments between the Districts in a manner that en- 
ables District 3 handlers with early maturity oranges to have the 
same opportunity to receive such allotments as comparable Dis- 
trict 1 handlers. 
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B. The Failure to Apportion Early Maturity Allotments be- 
tween the Districts for the Week Ending November 9, 1972, 
ina Manner to Create Equity between Handlers Comparably 
Situated Violates the Requirement of Equity in the Act and 
the Order; Equitable Apportionment was Practicable. 


As set forth in subdivision A of this section, early maturity 
allotments are of such great value to handlers that it is important 
to apportion early maturity allotments in a manner that enables 
District 3 handlers with early maturity oranges to have the same 
opportunity to receive early maturity allotments as comparable 
District 1 handlers. As shown in section II, supra, early maturity 
allotments were not apportioned between the Districts for the 
week ending November 9, 1972, in such a manner. 


The method selected by the Committee to apportion the early 
maturity allotments between the Districts for the week ending 
November 9, 1972, i.e., on the basis of the weekly shipping sched- 
ules, preserved equity between the Districts, considered as a 
whole. But a District is composed of many individual handlers. 
And the method selected by the Committee resulted in the 
granting of 77 % of the requests for early maturity allotments by 
District 1 handlers compared to 34 % of such requests by District 
3 handlers (see section II, supra). The requests for early maturity 
allotments accurately reflected the amount of early maturity 
oranges ready for shipment. Unquestionably, a handler in District 
1 with early maturity oranges ready for shipment during the week 
ending November 9, 1972, had a much better opportunity to 
receive the ‘‘free gift’’ of early maturity allotment than a compar- 
able handler in District 3. That is contrary to the requirement of 
the Act that allotments for oranges be ‘‘equitably apportioned 
among all of the handlers thereof” (7 U.S.C. 608c(6)(C)). And it is 
contrary to the requirement of the Order that the Committee 
provide “equity of marketing opportunity to handlers in all dis- 
tricts’’ (§ 907.51(b)). 


The requirement in the Act and in the Order is equity to ‘‘han- 
dlers’’ — not equity to Districts. Equity to Districts is desirable 
only insofar as it fosters equity among handlers comparably 
situated. Equity to Districts is undesirable where, as here, it 
creates inequity among handlers comparably situated. 


As set forth in section I, B, 3, supra, in the Recommended 
Decision, adopted in the Final Decision, relating to the 1968 
amendment to the Order, equity between Districts was set forth 
as desirable to achieve equity of marketing opportunity to han- 
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dlers. But nothing was said in those Decisions to indicate that 
equity between Districts should be maintained in a situation 
where, as here, it creates inequity between handlers comparably 
situated. 


It is not the function of the Judicial Officer to determine how 
the navel orange regulatory program should be formulated — only 
to determine whether the action taken in this case was ‘‘in accord- 
ance with law’’ (7 U.S.C. 608c(15)(A)). For the reasons set forth 
above, the early maturity allotment to District 3 for the week 
ending November 9, 1972, and hence to the petitioner, was not “‘in 
accordance with law.” 


The petitioner shipped less oranges than the allotment it would 
have received under an equitable apportionment to District 3 (see, 
e.g., Finding 3 and Finding 22, Illustration III). Accordingly, the 
petitioner should be exempted from any obligation in connection 
with navel oranges shipped during the week ending November 9, 
1972. 


Although it is not the function of the Judicial Officer to deter- 
mine how the navel orange regulatory program should be 
formulated, it is necessary to consider whether equitable action 
was possible in the circumstances of this case. 


In other words, the Act and the Order should not be construed 
to establish a standard impossible of attainment. Equity should 
be regarded as an area, rather than a pinpoint. No more is re- 
quired by the Act and the Order than what is reasonable and ad- 
ministratively practical. 


I fully appreciate the dilemma faced by the Committee in ap- 
portioning the early maturity allotments for the week ending 
November 9, 1972. 


If the Committee had granted 71 % of the requests by the han- 
dlers in both Districts for early maturity allotments (giving 
District 3 105 cars) and increased District 3’s weekly shipping 
schedule to 105 cars, that would have created great inequity be- 
tween the handlers in District 3 who did not have early maturity 
oranges (or who had only a small amount thereof) and comparable 
handlers in District 1. Under this course of action, District 3 
would have been using 10.77 % (105 + 975) of its year’s ‘‘earning 
power” for the sole benefit of the handlers in the District with 
early maturity oranges, resulting in a loss to District 3 handlers 
without early maturity oranges of about 7 % of the allotments for 
the year they otherwise would have received (Finding 22, Illustra- 
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tion IV; see, also Respondent’s Table 2, col. 11, submitted at the 
oral argument before the Judicial Officer). On the other hand, 
District 1 used only 2.62 % of its year’s ‘“‘earning power’’ for the 
sole benefit of its handlers with early maturity oranges (Finding 
20(d)), so the loss to District 1 handlers without early maturity 
oranges would have been much less than the loss to comparable 
District 3 handlers. Hence even though the regulations permit the 
Committee to make ‘‘equitable modifications” in the weekly ship- 
ping schedules (§ 907.110(c)), it would have been highly inequit- 
able to increase District 3’s schedule to 105 cars. 


Instead of that course of action, the Committee apportioned the 
early maturity allotments between the Districts on the basis of 
the existing weekly shipping schedules. But that created great 
inequity between handlers in District 3 with early maturity 
oranges and comparable handlers in District 1 (see section II, 
supra). 


The Committee’s dilemma stemmed from the fact that early 
maturity allotments are in the nature of a ‘‘free gift’’ to the han- 
dlers receiving them, i.e., they do not have to be repaid at general 
maturity, but this ‘‘free gift’ is at the expense of the handlers in 
the District not having early maturity oranges to the extent that 
part of the District’s ‘‘earning power’’ for the year (i.e., the week- 
ly shipping schedule) is used to obtain early maturity allotments 
for the sole benefit of the handlers with early maturity oranges. 


The regulatory program thus blends incompatible concepts. 
That is, it makes early maturity allotments in the nature of a ‘‘free 
gift’ to the handlers receiving them, but early maturity allot- 
ments are not a free gift to the Districts. This does not present 
much of a problem to District 1, which is a very large District, and 
a relatively small percentage of its oranges mature early; but it 
presents a major problem to District 3, which is very small, and a 
relatively large percentage of its oranges mature early. 


Except for shipments made under early maturity allotments, 
the regulatory program affords equity of opportunity to all han- 
dlers with such mathematical precision as to be worthy of 
acclamation. 


That is, the same percentage of each District’s tree crop is 
placed on a weekly shipping schedule prepared by the Committee 
in consultation with producers and handlers. The weekly shipping 
schedules determine each District’s proportionate share of the 
total volume of oranges authorized by the Secretary to be shipped 
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each week, so each District should have an opportunity to ship the 
same percentage of its oranges under volume regulation. An ad- 
justment in the weekly shipping schedules is made near the end of 
the season, which is supposed to bring each District up to its de- 
sirable level (Finding 21). Within a District, each handler’s base, 
which entitles him to his fair share of his District’s allotment, is 
computed to the sixth decimal place (Respondent’s Answers filed 
September 2, 1975, Exs. A and B)." 


But the handling of early maturity allotments throws sand in 
the gears of the program, leading to serious inequities between 
comparable handlers in different Districts. The handlers in Dis- 
trict 3 with early maturity oranges can expect to have the same 
percentage of their requests for early maturity allotments granted 
as comparable handlers in District 1 for a particular week only if 
the weekly shipping schedule for District 3 that week is so large 
that other handlers in District 3, not having early maturity 
oranges, or having only a small amount thereof, will be at a 
serious disadvantage for the year compared to comparable han- 
dlers in District 1. 


Except for the fact that early maturity allotments are in the na- 
ture of a “free gift’’ to the handlers receiving them, it would not be 
of paramount importance that handlers in one District have the 
same opportunity for allotments during a particular week as com- 
parable handlers in another District; it would be sufficient if the 
program were designed to achieve equity on a seasonal basis, 
rather than during each particular week of the season. Cf. Ameri- 
can Fruit Growers v. United States, 105 F.2d 722, 725-726 (C.A. 
9). Accordingly, if the Order were amended to require handlers to 
pay back early maturity allotments upon the reaching of general 
maturity, as was the case prior to 1962, the Committee could 
probably apportion early maturity allotments as it did in this 
case. '* 


As another alternative, if the Secretary determines that it is 
necessary or desirable to continue to make early maturity allot- 
ments in the nature of a ‘‘free gift’”’ to the handlers receiving them, 
the program could be changed by completely disassociating early 


11. For example, petitioner’s base in 1972, expressed as a decimal fraction, was 
-105775 (see Respondent’s Answers filed September 2, 1975, Ex. A). 


12. The record in this case is not adequate to make a determination as to whether 
the fringe benefits associated with early maturity allotments (see Finding 7) are 
sufficiently valuable to require equity during the particular weeks in which such 
allotments are issued. 
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maturity allotments from the weekly shipping schedules and per- 
mitting comparable handlers in all Districts to have the same op- 
portunity to obtain early maturity allotments. Under this 
approach, no part of the District’s ‘‘earning power’’ would be used 
to obtain early maturity allotments, and early maturity allot- 
ments would not be considered in the adjustment under 
§ 907.110(f) of the regulations. A program could be designed in 
this manner to meet the criterion of equity. 


Even under the present language of the Order and regulations, 
the Committee could have afforded equity to all handlers compar- 
ably situated. 


If the Committee had granted 71 % of the requests by the han- 
dlers in both Districts for early maturity allotments, all handlers 
in District 3 with early maturity oranges would have had the same 
opportunity to receive early maturity allotments as comparable 
handlers in District 1. This would have been the most equitable 
course of action in the circumstances of this case. '* 


Even under this course of action, handlers in District 3 would 
still have. been at a slight disadvantage compared to conparable 
handlers in District 1 since District 3 would have used 4.62 % of 
its year’s ‘‘earning power” that week for the sole benefit of han- 
dlers with early maturity oranges while District 1 used only 
2.62 % of its year’s ‘‘earning power” that week for such purpose 
(Finding 20(d)). This disadvantage to District 3 handlers is 
demonstrated in the hypothetical examples set forth in section 
IV, infra. To correct that inequity, the Committee could have 
reduced District 3’s schedule to 26 cars for the week (2.62 % of 
975). This would have placed all comparable handlers in both Dis- 
tricts in the same position, since each District would have used 
2.62 % of its ‘earning power’’ for the benefit of those handlers 


13. In this case, there is no basis for believing that the handlers’ requests were 
inflated. However, if the Committee cannot generally rely on the handlers’ re- 
quests to accurately reflect the amount of early maturity oranges available for 
shipment, several courses of action are available. For example, transfers of early 
maturity allotments could be prohibited, or limited to unforeseen circumstances, 
such as a labor strike, equipment failure, etc., and the penalty for not using early 
maturity allotments could be increased (e.g., to two or three times the amount of 
early maturity allotments not used). But if it is impossible to alter the program 
in a manner that will permit the Committee to determine with a reasonable 
degree of accuracy how many early maturity oranges are available for shipment, 
it will be necessary to make some change in the program to achieve equity of op- 
portunity between handlers comparably situated (e.g., by requiring early 
maturity allotments to be repaid at general maturity). 
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with early maturity oranges. '‘ (The same result could have been 
reached by leaving District 3’s weekly shipping schedule at 45 
cars, which was 4.62 % of its “earning power” (Finding 20(d)), 
and increasing District 1’s weekly shipping schedule for the week 
to 1,351 cars, or 4.62 % of its ‘earning power’’). '* 


Such a reduction in District 3’s weekly shipping schedule to 26 
cars would have permitted District 3 to ship an additional 79 cars 
(105 - 26) for the season, or an additional 5.27 % of its tree crop 
(79 + 1,500). '* But the additional 5.27 % in allotments would not 
have been given to all handlers in District 3 — only to those han- 
dlers in District 3 with early maturity oranges. This advantage to 
the handlers in District 3 with early maturity oranges would not 
have been unfair to the handlers in District 1 because the handlers 
in District 1 with early maturity oranges would also have been re- 
ceiving early maturity allotments in the same manner as the 
comparable handlers in District 3. And as explained by the Secre- 
tary in 1962 when he eliminated the ‘‘payback”’ provisions from 
the Order, ‘‘the entire industry benefits from the early shipment 
of oranges since this reduces the quantity of oranges that must be 
marketed after the oranges attain general maturity” (27 F.R. 
6094). Hence it does not violate the requirement of equity to per- 
mit handlers with early maturity oranges to ship a greater per- 
centage of their tree crops than other handlers. 


Notwithstanding District 3’s disadvantage with respect to the 
apportionment of early maturity allotments, the record in this 
case shows that for the last seven years, District 3 shipped a 
greater percentage of its oranges under volume regulation than 


14. The Committee would, of course, have to avoid creating inequity at a later 
date as a result of the adjustment authorized by § 907.110(f). In other words, if 
the Committee followed the procedure set forth in Finding 21, supra, it would 
destroy the equity created by following this course of action. But the adjustment 
provided for in § 907.110(f) is not mandatory and, therefore, presumably this 
would not have presented an insurmountable problem in this case. 


15. The respondent’s argument that District 1 used less of its ‘‘earning power’ 
than District 3 for the week ending November 9, 1972, because its shipping sea- 
son is longer is correct, but irrelevant (see the examples set forth in section IV, 
infra, which are totally unrelated to the length of either District’s shipping 
season). 


16. In addition to the gain to District 3 of approximately 5.27%, District 1 
would have received an early maturity allotment of 745 cars (850 - 105), or 20 
less than the 765 on its weekly shipping schedule for the week. However, a loss of 
20 cars would have been only 4/100 of 1% of the District’s tree crop (20 + 
45,000). 
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Districts 1 or 2 (Finding 25). The record does not reveal why this 
occurred. This does not, however, justify treating handlers in 
District 3 inequitably, compared to comparable handlers in Dis- 
trict 1, when “free gifts” of early maturity allotments are to be 
given to particular handlers. If District 3’s shipment of a greater 
percentage of its tree crop under volume regulation than the other 
Districts is based on any defects in the regulatory program, an 
appropriate change is in order. But to discriminate against those 
handlers in District 3 with early maturity oranges is not an 
appropriate solution to the problem (if it is a problem) of District 3 
regularly shipping a greater percentage of its oranges under 
volume regulation than the other Districts. 


Moreover, paradoxically as it may seem, if a small District has 
a higher percentage of its oranges mature early than a large Dis- 
trict, the small District must receive total allotments for the year 
which are a greater percentage of its tree crop than the large Dis- 
trict if all handlers with early maturity oranges in both Districts 
are to be treated equally, and all handlers without early maturity 
oranges in both Districts are to be treated equally (see Illustra- 
tions A and C in section IV, infra). 


In the present case, which involves a small District with a high- 


er percentage of its oranges maturing early than a large District, 
the Committee chose to maintain equity between the Districts, 
rather than to maintain equity between handlers comparably 
situated in both Districts. Under the existing program, it could 
not do both. Since the Act and the Order require equity to han- 
dlers, rather than to Districts, the Committee’s determination 
was not in accordance with law. "’ 


The Decision in this case in no manner judges the Committee’s 
action by hindsight. It is a mathematical certainty that in every 
instance where (i) you have a large District with a relatively small 


17. No issue is presented in this case with respect to the shipment of oranges un- 
der open movement before volume regulation is in effect. The Secretary should, 
however, consider whether any of the principles set forth in this decision apply 
equally to shipments under open movement, i.e., whether such shipments are in 
the nature of a ‘‘free gift’’ to the handlers making them at the exepnse of the 
other handlers in the District (as a result of the adjustment under § 907.110(f)). 
That is, if a District has less cars added to its weekly shipping schedule under the 
adjustment than it otherwise would have had because a significant number of 
cars were shipped during open movement before the season began, this puts han- 
dlers in the District who did not ship oranges during the open movement at a dis- 
advantage compared to comparable handlers in another District which did not 
have a significant number of cars shipped during open movement at the be- 
ginning of the season. 
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amount of early maturity oranges and a small District with a rela- 
tively large amount of early maturity oranges, (ii) you make early 
maturity allotments in the nature of a “free gift’ to handlers but 
not to the Districts (so that the ‘‘free gift’’ is actually at the ex- 
pense of the other handlers in the District), and (iii) you apportion 
early maturity allotments between Districts on the basis of the 
weekly shipping schedules and preserve equity between the Dis- 
tricts, handlers in the large District will fare better than compar- 
able handlers in the small District. In such circumstances, 
inequity between comparable handlers in different Districts is not 
accidental — it is guaranteed. 


The mathematical principle involved may be easily seen from 
the following hypothetical example. Assume that a large group of 
300 persons, having $1 each to buy a lunch, each donates Ic to 
provide a larger lunch to one person who arrives earliest for lunch. 
The earliest arrival will have a total of $3.99, while each of the 
other persons will have 99c. But if a small group of 10 persons, 
having $1 each to buy a lunch, each donates 10 times as much, or 
10c each, to provide a larger lunch to one person who arrives 
earliest for lunch, the earliest arrival will have a total of only 
$1.90, while each of the other persons in the small group will have 
only 90c. Hence the earliest arrival in the large group fares much 
better than the earliest arrival in the small group, and the other 
persons in the large group fare much better than the other persons 
in the small group, notwithstanding the fact that both groups 
were treated equally (i.e., both groups had $1 per person for 
lunches). 


The same principle insures that handlers in District 1 with early 
maturity oranges fare much better than comparable handlers in 
District 3 with early maturity oranges under the Navel Orange 
Marketing Order, as it is presently administered. 


IV. The Method of Allocating a District’s Early Maturity 
Allotment Among the Handlers within the District is Irrelevant 
in this Proceeding; But It Appears to be Equitable. 


The petitioner does not challenge the method utilized in appor- 
tioning District 3’s early maturity allotment among the handlers 
in District 3. Hence there is no relevant issue in this case in this 
respect. 


The respondent argues in his brief, pp. 27-29, that the Secre- 
tary has determined that the apportionment of a District’s early 
maturity allotment among each requesting handler within the 
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District in the same proportion as the handler’s tree crop bears to 
the total tree crop of requesting handlers in that District is equit- 
able (see section I, B, 4 above relating to the 1970 amendment to 
the Order). In other words, the respondent argues that if the allo- 
cation of a District’s early maturity allotment among the re- 
questing handlers within the District on the basis of their tree 
crops is equitable, the allocation of early maturity allotments 
among the Districts on the basis of their tree crops (i.e., weekly 
shipping schedules) is equitable. 


Although the method of apportioning a District’s early ma- 
turity allotment among the handlers within the District is pre- 
sumptively valid, the presumption is rebuttable (see the cases 
cited in In re Abbotts Dairies, 32 Agriculture Decisions 318, 363- 
364 (1973)). Hence the Secretary’s views as to the validity of the 
method of apportioning a District’s early maturity allotment 
among the handlers within the District, although persuasive, is 
not controlling with respect to the issue involved in the present 
case, relating to the method of allocating early maturity allot- 
ments among the Districts. 


Moreover, as shown above, the allocation of early maturity 
allotments among the Districts on the basis of the Districts’ tree 
crops (i.e., weekly shipping schedules) results in serious inequities 
among comparable handlers in different Districts. But, paradoxi- 
cally, the allocation of a District’s early maturity allotment 
among the handlers within the District on the basis of the 
handlers’ tree crops preserves equity among the handlers in the 
District; and as long as the same method is followed in all Dis- 
tricts, handlers in one District receive the same allotment as com- 
parable handlers in another District, except for inequities in 
apportioning allotments to the Districts, discussed above. 


Several examples will illustrate how equity is preserved among 
the handlers within a District by apportioning the District’s early 
maturity allotment among each requesting handler in the same 
proportion as his tree crop bears to the total tree crop of all re- 
questing handlers in the District. Assuming facts similar to those 
assumed in Finding 22, that a hypothetical ‘‘Small District” has a 
total tree crop of 1,500 cars; that 65 %, or 975 cars, are on the Dis- 
trict’s weekly shipping schedule for the year; that 71 cars are on 
the District’s weekly shipping schedule for the week under con- 
sideration, which is the first week on its weekly shipping sched- 
ule; that the District receives allotments each week of general 
maturity regulation exactly equal to its weekly shipping schedule; 
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that early maturity allotments are issued for this week only; that 
no cars are shipped in open movement (i.e., not subject to volume 
regulation); that only two handlers request early maturity allot- 
ments, and they each request 50 cars (Handler A with a 500-car 
tree crop, and Handler B with a 250-car tree crop); and that the 
Committee grants 71 % of the District’s requests, or 71 cars; we 
would have the following results: 


ILLUSTRATION A 


Hypothetical ‘‘Small District,’ Tree Crop and Base Percent 
Handlers 
Total Not 
“Small Applying 
District”’ HandlerA HandlerB For E.M. 
(cars) (cars) (cars) (cars) 
Tree Crop 1,500.00 500 250 750 
65 % of Tree Crop 975.00 325 162.5 487.50 
Base Percent 100.0000 % 33.3333 % 16.6667 % 50.00 % 


Allocation of ‘Small District’s’’ 71-Car 
Early Maturity Allotment to Handlers 


Handlers 
Total Not 
“Small Applying 
District”’ HandlerA MHandlerB ForE.M. 
(cars) (cars) (cars) (cars) 
. Total Regulated 975 ~ _ ~ 
2. Early Maturity Allotments 71 47.33 23.67 ~ 
. Balance For Regulation at 
Base % 904 301.33 150.67 452 
. Total Allotments (2 3) 975 348.66 174.34 452 
. Gain or (Loss) from 65 % 0 23.66 11.84 (35.50) 
. Total Allotments as % of 
Tree Crop 65 % 69.7 % 69.7 % 60.27 % 


Hence it can be seen from Illustration A that allocating the Dis- 
trict’s early maturity allotment to each requesting handler in the 
same proportion as his tree crop bears to the total tree crop of all 
requesting handlers in the District results in all handlers re- 
questing early maturity allotments being permitted to ship the 
same percentage of their total tree crops under volume regulation, 
or 69.7% in the hypothetical illustration.'* This is true even 
though the 47.33 cars of early maturity allotment received by 
Handler A in the hypothetical illustration are 94.66 % of the 50 


18. Of course, if a handler requested less early maturity allotment than his tree 
crop entitled him to receive, he would have a smaller percentage for the year. 
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cars of early maturity allotment he requested, whereas the 23.67 
cars of early maturity allotment received by Handler B in the 
illustration are only 47.34% of Handler B’s request. 


In other words, by apportioning early maturity allotments 
within a District on the basis of a handler’s tree crop, the appor- 
tionment is made in the same manner that general maturity allot- 
ments are apportioned and, therefore, all handlers receiving early 
maturity allotments are in the same position with respect to each 
other (and all of them are, of course, permitted to ship more of 
their total tree crops under volume regulation than handlers not 
applying for early maturity allotments). 


It is for the Secretary to determine in his legislative capacity 
what advantage, if any, should be given to handlers with early 
maturity oranges. Prior to 1962, such handlers had almost no ad- 
vantage over other handlers. Certainly it would not seem to 
violate the statutory requirement of equity for the Secretary to 
place all handlers with early maturity oranges in the same posi- 
tion, as he has done by the method set forth in the Order as to the 
allocation of a District’s early maturity allotment to the handlers 
within the District. 


However, as shown in sections II and III, supra, when early 
maturity allotments are apportioned between Districts 1 and 3 on 
the basis of their tree crops (i.e., their weekly shipping schedules), 
the handlers in District 3 are at a greater disadvantage compared 
to comparable handlers in District 1. 


Two additional examples will further illustrate the advantage 
that the handlers in a large District, with a relatively small 
amount of early maturity oranges, have over the handlers in a 
small District, with a relatively large amount of early maturity 
oranges. These examples will also illustrate that under the 
method followed in allocating a District’s allotment to the han- 
dlers within the District, all handlers in the District receiving 
early maturity allotments are in the same position with respect to 
each other, irrespective of whether the District is large or small, 
and irrespective of the amount of ‘“‘earning power’’ used that week 
on the District’s weekly shipping schedule. 


If we assume the same facts as in Illustration A except that we 
move Handlers A and B to a ‘‘Large District,’’ having a tree crop 
30 times as large as the “Small District,” we would have the 
following results: 
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ILLUSTRATION B 


Hypothetical “'Large District,'’ Tree Crop and Base Percent 


Handlers 
Total Not 
“Large Applying 
District’’ HandlerA HandlerB For E.M. 
(cars) (cars) (cars) (cars) 
Tree Crop 45 ,000 500 250 44,250 
65 % of Tree Crop 29,250 325 162.5 28,762.50 
Base Percent 100.00 % 1.1111 % 0.5556 % 98.3333 % 


Allocation of ‘‘Large District’s’’ 71-Car 
Early Maturity Allotment to Handlers 


Handlers 
Total Not 
“Large Applying 
District”’ Handler A MHandlerB ForE.M. 
(cars) (cars) (cars) (cars) 
. Total Regulated 29,250 - _ 
. Early Maturity Allotments 71 47.33 23.67 _ 
. Balance for Regulation at 
Base % 29,179 324.21 162.12 28,692.67 
. Total Allotments (2 3) 29,250 371.54 185.79 28,692.67 
. Gain or (Loss) from 65 % 0 46.54 23.29 (69.83) 
. Total Allotments as % of 65 % 74.3 % 714.3% 64.8 % 
Tree Crop 


Handler A in the “Large District’’ received an early maturity 
allotment of 47.33 cars, which is identical to the early maturity 
allotment received by Handler A in the ‘Small District;’’ and 
Handler B in the “Large District’ received an early maturity 
allotment of 23.67 cars, which is identical to the early maturity 
allotment received by Handler B in the ‘Small District.’’ Han- 
dlers A and B in the “Large District’’ were both permitted to ship 
the same percentage of their tree crops for the year, viz., 74.3 %. 


However, it is obvious that all handlers in the ‘Small District” 
are at a great disadvantage compared to comparable handlers in 
the “Large District.” The handlers in the ‘Small District’ re- 
ceiving early maturity allotments can ship only 69.7% of their 
tree crops under volume regulation, whereas the comparable han- 
dlers in the ‘Large District”’ can ship 74.3 % of their tree crops 
under volume regulation. Similarly, the handlers not receiving 
early maturity allotments in the ‘Small District’ can ship only 
60.27 % of their tree crops under volume regulation, whereas the 
comparable handlers in the “Large District’’ can ship 64.8 % of 
their tree crops under volume regulation. 
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The inequity arises from the fact that the ‘‘Small District” 
utilized 7.28 % of its ‘earning power” that week (71 + 975), while 
the ‘‘Large District” utilized only 0.24 % of its “earning power” 
that week (71 + 29,250)” 

If we increased the ‘‘Large District’s’’ weekly shipping schedule 
that week to 7.28% of its ‘earning power,’’ or 2,129 cars, we 
would have the following results: 

ILLUSTRATION C 
Allocation of ‘‘Large District's’’ 71-Car Early Maturity 


Allotment to Handlers; Weekly Shipping Schedule Increased 
to 7.28% of “Earning Power.”’ 


Total 
‘Large 
District”’ Handler A HandlerB 
(cars) (cars) (cars) 
. Total Regulated 29,250 — 
. Early Maturity Allotments 71 47.33 23.67 
. Balance For Regulation at 
Base % 27,121* 301.34 150.68 26,668.97 
. Total Allotments (2 3) 27,192 348.67 174.35 26,668.97 
. Gain or (Loss) from 65% (2,058) 23.67 11.85 (2,093.53) 
- Total Allotments as % of 
Tree Crop 60.43 % 69.7 % 69.7 % 60.27 % 


* 29,250 — 2,129. 


The percentage figures for the handlers in this Illustration C as 
to the ‘“‘Large District’’ are identical to the percentage figures for 
the comparable handlers in Illustration A as to the ‘Small Dis- 
trict.”” Specifically, the handlers in both Districts with early 
maturity oranges are permitted to ship 69.7 % of their tree crops 
under volume regulation, while the handlers in both Districts 
without early maturity allotments are permitted to ship 60.27 % 
of their tree crops under volume regulation. Comparable handlers 
in both Districts are thus treated identically even though the total 
allotments for the year in Illustration A to the “Small District” 
are 65 % of its tree crop while the total allotments for the year in 
Illustration C to the ‘‘Large District’”’ are only 60.43 % of its tree 
crop. 


19. This disparity in the ‘‘earning power’’ used by each District in these 
hypothetical examples is much greater than the disparity in the present case, 
which is 4.62 % compared to 2.62 %, but it illustrates the principle involved in 
the present case. 
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These examples demonstrate that when allotments are being 
apportioned between a large District with a relatively small 
amount of early maturity oranges and a small District with a rela- 
tively large amount of early maturity oranges (under the regula- 
tory program which makes early maturity allotments a ‘‘free gift”’ 
to the handlers but not to the Districts), to preserve equity be- 
tween the Districts (as was done in Illustrations A and B) 
destroys equity between comparable handlers in different Dis- 
tricts. But by insuring that the same percentage of each District’s 
‘earning power’”’ is utilized in obtaining early maturity allotments 
(as in Illustrations A and C), which destroys equity insofar as the 
Districts are concerned, we insure equity between comparable 
handlers in different Districts. 


These examples also illustrate that irrespective of whether the 
District is large or small, and irrespective of the amount of the 
District’s ‘‘earning power’’ used to obtain early maturity allot- 
ments, the method of apportioning a District’s allotment to the 
handlers within the District on the basis of the requesting han- 
dlers’ tree crops results in handlers comparably situated within 
the District treated identically. 


In these circumstances, although the issue is irrelevant in this 
proceeding, it would appear to be equitable to allocate the Dis- 
trict’s early maturity allotment among the handlers within the 
District on the basis of the requesting handlers’ tree crops. 


V. Miscellaneous Issues. 


Since the petitioner should be exempted from any obligation in 
connection with the shipment of navel oranges during the period 
November 3-9, 1972, because the Committee’s determination 
violated the equity requirement of the Act and Order, it is unnec- 
essary to consider the petitioner’s contentions with respect to the 
alleged lack of representation of District 3’s interest on the Com- 
mittee; the alleged failure of the Committee to consider the 
relevant facts and circumstances; and the alleged improper 
delegation of the Secretary’s authority to the Committee. How- 
ever, it would seem that the Administrative Law Judge properly 
ruled against the petitioner with respect to these issues. 


ORDER 


The petitioner is exempted from any obligation in connection 
with the shipment of navel oranges during the period November 3- 
9, 1972. 
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Horse Protection Act 


Lynn, JAMES A. HPA Docket No. 32. Consent order — 
Sanction 


(No. 16,723) 


In re James A. Lynn. HPA Docket No. 32. Decided October 14, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violation of the Act in the soring of an animal as found herein, constituting 
cruel and inhumane treatment. Respondent is assessed a civil penalty of 
$350.00. 


Thomas Bundy, for complainant. 
R. B. Parker, Jr., Nashville, Tenn. for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, charging that respondent has violated 
the Act and the regulations issued thereunder (9 CFR 11.1 et 
seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.) and 
consents to the issuance of a specified order, containing findings 
of fact and conclusions and assessing a civil penalty of $350, 
based upon the allegations in the complaint, the order to become 
effective on the day upon which service of the order is made upon 
respondent. Complainant has recommended that the order con- 
sented to by respondent be issued. snen 
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FINDINGS OF FACT 


1. (a) James A. Lynn, hereinafter referred to as the respond- 
ent, is an individual residing at Hyde-A-Way Park, Box 9, Flat 
Rock Road, Murfreesboro, Tennessee 37130. 


(b) Respondent, at all times material herein, was the trainer 
of, and had custody and control over, the horse known as 
“Johnny By Midnight’. 


2. Respondent, on or about March 30, 1973, at the Walking 
Horse Trainer’s Association Horse Show, Nashville, Tennessee, a 
horse show to which horses were moved in commerce, showed and 
exhibited the horse known as “Johnny By Midnight” while said 
horse was “‘sored’’, as that term is defined in the Act and the 
regulations. Said horse was ‘‘sored’’ by the use on the horse of a 
cruel or inhumane method or device, which would reasonably be 
expected to result in physical pain to said horse when walking, 
trotting, or otherwise moving, to cause extreme physical distress, 
or to cause inflammation, and which did cause the pastern areas of 
both forelegs of said horse to be irritated and very sensitive to 
normal palpation. 


CONCLUSIONS 


By reason of the facts contained in Finding of Fact 2 herein, re- 
spondent has violated section 4(b) of the Act (15 U.S.C. 1823(b)) 
and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent James A. Lynn is assessed a civil penalty of $350, 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 
20250, within thirty days from the date this order becomes effec- 
tive. 


Such order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the day upon which 
service of the order is made upon respondent. 
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AGRICULTURE DECISIONS 
Laboratory Animal Welfare Act 


Davis, W. Epowarp. LAWA Docket No. 46. Consent order 
— Sanction 


Horrer, Lester. LAWA Docket No. 42. Consent order 
WEIMER Se a5 rae: 8 ad erica Siena nd etal bo 


Joyner, J. L.LAWA Docket No. 33. Consent order 


(No. 16,724) 


In re LesTER Horrer. LAWA Docket No. 42. Decided October 10, 
1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for vio- 
lations of the Act in connection with his operations as a dealer thereunder 
as found herein. Respondent is suspended as a registrant under the Act for 
14 days. 


Thomas Bundy, for complainant. 
John W. Fink, Greenfield, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging re- 
spondent with various violations of the regulations and standards 
issued under the Act (9 CFR 1.1 et seq.). 


Respondent signed and filed an amended answer at the hearing, 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 


4.1 et seq.), and consents to the issuance of a specified order, con- 
1507 
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taining findings of fact and conclusions based upon the allega- 
tions in the complaint, the order to become effective on the day 
upon which service of the order is made upon respondent. The 
amended answer was admitted into evidence as complainant’s 
Exhibit No. 1. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Lester Hoffer, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Route 2, Greenfield, Missouri 65661. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business, for compensation or profit, 
of buying, selling and transporting dogs, affecting commerce, for 
research or teaching purposes or for exhibition purposes or for use 
as pets. 


(2) Licensed as a dealer under the Act and the regula- 
tions by the Secretary of Agriculture and classified as a ‘‘B”’ deal- 
er under the regulations. 


(c) At the time of licensing, under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. (a) Respondent, on or about June 5, 1974, offered for trans- 
portation and caused to be transported, in commerce, from his 
dealer premises at Greenfield, Missouri, to Boston, Massachu- 
setts, a dog in a primary enclosure which did not have sufficient 
space for the dog contained therein to turn about freely, to stand 
erect, and to lie in a natural position. 


(b) Respondent, in connection with the shipment of the dog 
referred to in paragraph 2(a), failed to accompany such shipment 
with ANH Form 18-6, revised, as required by the regulations. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 
herein, respondent has wilfully violated sections 2.75(b) and 2.100 
of the regulations (9 CFR 2.75(b) and 2.100) and section 3.12(c) of 
the standards (9 CFR 3.12(c)). 
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Inasmuch as respondent has consented ' to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its agents and employees, directly or indirectly 
through any corporate or other device, in connection with re- 
spondent’s business as a dealer under the Act, shall cease and 
desist from: 


1. Transporting or offering for transportation any animal or 
animals in a primary enclosure which is not large enough to insure 
that each animal contained therein has sufficient space to turn 
about freely, to stand erect, and to lie in a natural position. 


2. Failing to accompany shipments of animals with a copy of 
ANH Form 18-6, revised, as required by the regulations. 


Respondent’s license to operate as a dealer under the Act is sus- 
pended for a period of 14 days. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the day upon which 
service of the order is made upon the respondent. 


(No. 16,725) 


In re W. Epvwarp Davis. LAWA Docket No. 46. Decided October 
15, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for vio- 
lation of the Act in failure to comply with the provisions, regulations and 
standards thereof as found herein. Respondent is suspended as a registrant 
under the Act for 14 days. 


Thomas A. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


1. The oral transcript of the proceedings indicated Respondent waived appeal 
rights. Respondent requested a ‘‘bench’’ decision but in the absence of agree- 
ment of both parties hereto to such procedure, and in the absence of regulations 
providing therefor, the procedure set forth herein was agreed upon. 
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PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed by the Acting Administrator, Animal and Plant Health In- 
spection Service, United States Department of Agriculture, 
charging respondent with a violation of the regulations and 
standards issued under the Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 4.1 et seq.), and consents to 
the issuance of a specified order, containing findings of fact and 
conclusions based upon the allegations in the complaint, the order 
to become effective on the day upon which service of the order is 
made on respondent. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) W. Edward Davis, hereinafter referred to as the re- 
spondent, is an individual doing business as Golden Meadow 
Kennel, with his principal place of business located at Box 193, 
Sayre, Oklahoma 73602. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of selling, offering for 
transportation and transporting, affecting commerce, for com- 
pensation or profit, animals for research or teaching purposes or 
for exhibition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regulations 
by the Secretary of Agriculture and classified as a Class B dealer 
under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. Respondent, on or about May 21 and 22, 1974, failed to pro- 
vide adequate veterinary care, as required by the regulations, to 
one Irish Setter pup bearing the tattoo or USDA Tag No. 00514. 
On May 23, 1974, said animal was found to be suffering from ex- 
treme hookworm anemia which had been prevalent for a long 
period of time. Said animal was treated on May 23, 1975, by a 
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Doctor of Veterinary Medicine for such hookworms, put on a 
special diet, and still died on May 28, 1974, while in the custody 
and under the care of a doctor of veterinary medicine. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and section 3.10(a) of the standards (9 CFR 
3.10(a)). Inasmuch as respondent has consented to the issuance of 
the following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his 
business as a dealer under the Act, shall cease and desist from 
failing to establish and maintain programs of disease control and 
prevention, euthanasia and adequate veterinary care under the 
supervision and assistance of a doctor of veterinary medicine. 


Respondent’s license to do business as a dealer under the Act is 
hereby suspended for a period of 14 days. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the day upon which 
service of the order is made upon respondent. 


(No. 16,726) 


In re J. L. Joyner. LAWA Docket No. 33. Decided October 23, 
1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for vio- 
lating the Act in failing to comply with the regulations and standards there- 
under as found herein. Respondent shall cease and desist from such viola- 
tions. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by the complaint 
filed on September 27, 1974 by the Acting Administrator, Animal 
and Plant Health Inspection Service, United States Department 
of Agriculture, charging respondent with various violations of the 
Act and the regulations and standards issued thereunder (9 CFR 
1.1 et seq.). 


Respondent, on September 25, 1975, filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
4.1 et seq.), and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the first 
day after service of the order is made upon respondent. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) J. L. Joyner, hereinafter referred to as the respondent, is 
an individual residing at Route 7, Box 275, Fayetteville, North 
Carolina 28306. 


(b) The respondent, at all times material herein, was doing 
business as Pittco Kennels, at Greenville, North Carolina, and 
was engaged in the business of buying, selling, delivering for 
transportation, and transporting, for compensation or profit, 
dogs, affecting commerce, for exhibition purposes and for use as 
pets. 


2. Respondent, on or about February 15, 1974, sold, delivered 
for transportation and transported from Greenville, North 
Carolina, to Pet Land, Beckley, West Virginia, two dogs, and 
with respect to said animals and shipment violated the Act, regu- 
lations and standards in the following respects: 


(a) Respondent failed to identify such dogs by affixing an 
official tag or a distinctive and legible tattoo to each animal when 
he acquired them, or at the time of such sale, delivery for trans- 
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portation, and transportation, and such dogs were not otherwise 
identified as required by the regulations. 


(b) Such shipment was not accompanied by an ANH Form 
18-6, revised, as required by the regulations. 


(c) Respondent failed to provide adequate veterinary care 
for such animals. 


CONCLUSIONS 


By reason of the facts contained in Finding of Fact 2 herein, re- 
spondent has violated section 11 of the Act (7 U.S.C. 2141), sec- 
tions 2.50(b) and 2.75(b) of the regulations (9 CFR 2.50(b), 
2.75(b)), and section 3.10 of the standards (9 CFR 3.10). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly 


through any corporate or other device, including, but not limited 
to, Twin Oaks Kennels, Inc., shall cease and desist from: 


1. Failing to identify each animal delivered for transportation, 
transported, purchased, or sold, affecting commerce, by respond- 
ent, at such time and in such manner as provided in the regula- 
tions. 


2. Failing to complete ANH Form 18-6, revised, and transmit 
it with any shipment of animals when sold or otherwise disposed 
of by the respondent. 


3. Failing to provide adequate veterinary care for animals 
acquired, maintained, or transported by respondent in accordance 
with the regulations. 


Such order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the first day after service 
of the order is made upon the respondent. 
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(No. 16,727) 


In re Berpve’s Meat Purveyors, Inc. P&S Docket No. 5161. De- 
cided October 7, 1975. 


Consent order 


Respondent has consented to the issuance of the order herein against it for vio- 
lations of the Act and regulations in connection with the keeping of ac- 
counts and records and money payments as found herein. Respondent is 
ordered to cease and desist from such violations. 
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Thomas M. Walsh, for complainant. 
Michael L. Berde, Minneapolis, Minn., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has violated the Act. 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations set forth in the complaint, 
the order to become effective on the first day after service upon re- 
spondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Berde’s Meat Purveyors, Inc., hereinafter referred to as 
the respondent, is a corporation organized and existing under the 
laws of the State of Minnesota and has its office and principal 
place of business located at 501 Lafayette Road, St. Paul, 
Minnesota 55101. 


(b) Respondent is now, and at all times material herein was, 
engaged in the business of manufacturing or preparing meats and 
meat food products for sale or shipment in commerce. 


(c) Respondent is now, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 
Act. 


2. Jerome Omer Broin, hereinafter referred to as Broin, during 
the period from December, 1967 through on or about October 7, 
1972, was a meat buyer employed by Red Owl Stores, Inc. (here- 
inafter referred to as Red Owl), Hopkins, Minnesota, a supermar- 
ket grocery supplier. Broin during this time was engaged in con- 
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ducting his employer’s meat and meat food product procurement 
operations, including the selection of suppliers. 


3. Respondent, during the period March 13, 1968 through 
October 7, 1972, entered into an arrangement, agreement, or un- 
derstanding with Broin pursuant to which respondent paid Broin 
$75.00 per week in purported payment for current market infor- 
mation, notwithstanding the fact that such information was 
otherwise published and was readily available to respondent. 
Such payments were in fact made as an inducement to influence 
Broin to purchase respondent’s meat and meat food products on 
behalf of Red Owl. Said payments were made without the knowl- 
edge or consent of Broin’s employer. Pursuant to said arrange- 
ment, respondent made payments totaling $17,700.00 during the 
aforementioned period. 


4. Respondent, during the period December 15, 1967 through 
December 21, 1971, entered into an arrangement, agreement, or 
understanding with Broin pursuant to which respondent paid 
Broin an annual payment of $250.00. Such payments were made 
as an inducement to influence Broin to purchase respondent’s 
meat and meat food products on behalf of Red Owl. Said pay- 
ments were made without the knowledge or consent of Broin’s 
employer. Pursuant to said arrangement, respondent made pay- 


ments totaling $1,250.00 during the aforementioned period. 


5. Respondent, during the period January 15, 1972 through 
October 21, 1972, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed the true nature of 
the payments referred to in paragraph III of the complaint, in 
that respondent prepared a fraudulent employee earnings record 
which indicated that Broin was an employee of respondent and 
that the aforementioned payments were made for services 
rendered by Broin in an employee capacity. This was done not- 
withstanding the fact that Broin was not an employee of respond- 
ent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 3, 4, 
and 5, respondent has violated sections 202(a), (b), and (e), and 
401 of the Act (7,U.S.C. 192(a), (b), and (e), 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and the complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, Berde’s Meat Purveyors, Inc., its officers, direc- 
tors, agents, and employees, directly or through any corporate or 
other device, in connection with the sale and distribution in com- 
merce of meat or meat food products, shall cease and desist from 
directly or indirectly entering into, continuing, cooperating in, or 
carrying out any agreement, arrangement, or understanding with 
any officer, agent, or employee of any customer or prospective 
customer which involves the giving by respondent of any money, 
or gift of more than nominal value, to any such officer, agent, or 
employee based upon or related to the purchase of meat or meat 
food products by such customer or prospective customer from re- 
spondent. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a packer, including among other things, accurate em- 
ployment and employee earning records and records which 
accurately reflect the true nature of all payments or disburse- 
ments made by the respondent. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the first day after service 


upon respondent. Copies hereof shall be served upon the parties. 


(No. 16,728) 


In re ANADARKO CaTTLE Company, Inc. P&S Docket No. 5123. De- 
cided October 8, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in connection with its operations as a dealer 
thereunder with respect to accounts and records, failure to pay, and failure 
to meet financial requirements as found herein. Respondent is suspended as 
a registrant under the Act for 30 days and thereafter until it demonstrates 
that it is no longer insolvent. 


John E. Ford, for complainant. 
Beau Baxter and Joe W. Hayes, Amarillo, TX, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Anadarko Cattle Company, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Miami, Texas 79059. 


(b) Respondent is, and at all times material herein was: 


(i) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(ii) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of June 30, 1974, ex- 
ceeded its current assets. As of said date, respondent had current 
liabilities totaling $261,730.98, and current assets totaling 
$190,731.86, resulting in an excess of current liabilities over cur- 
rent assets of $70,999.12. 


(b) Respondent’s current liabilities, as of September 30, 
1974, exceeded its current assets. As of September 30, 1974, re- 
spondent had current liabilities totaling $367,461.26, and current 
assets totaling $239,313.18, resulting in an excess of current 
liabilities over current assets of $128,148.08. 


(c) Respondent’s current liabilities presently exceed its cur- 
rent assets. 
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3. Respondent, during the period from on or about June 30, 
1974, through September 30, 1974, engaged in business as a deal- 
er in commerce, notwithstanding the fact that during such period 
its current liabilities exceeded its current assets. 


4. (a) Respondent, in connection with its operations as a deal- 
er, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of 
Transaction Note Given 
Date Purchased From Amount in Payment 
1/9/74 Harold Eade, San Miguel, $15,400.00 — 
California 
11/3/74 to Alvin McKee, Lebanon, 34,375.61 12/5/75 
11/17/74 Tennessee 
10/29/74 to Danny Johnson, Glascow, 21,998.00 12/5/75 
11/16/74 Kentucky 
Lee Allen Cate, Athens, 10,864.94 12/5/75 
Tennessee 
Darrell Lindsay, Elkton, 3,500.00 12/5/75 
Kentucky 
B & J Cattle Co., Bozeman, 29,300.87 12/5/75 
Montana 


(b) As of January 23, 1975, there remained unpaid by re- 


spondent a total of $108,941.42 for the livestock purchased in the 
transactions set forth in finding of fact 4(a) above. 


5. Respondent, in connection with its business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in its business as a 
dealer under the Act in that respondent failed to post currently 
the general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; failed to keep a current cash receipts and 
disbursements journal; and failed to keep its bank account cur- 
rently reconciled. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3, 4, and 5, re- 
spondent has wilfully violated sections 312(a) and 401 of the Act 
(7 U.S.C. 213(a), 221), and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 
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Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with its operations subject to the Act, shall cease and 
desist from: 


1. Operating as a dealer while its current liabilities exceed its 
current assets; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a dealer subject to the Act, including a currently 
posted general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth; a current cash receipts and dis- 
bursements journal; and a monthly reconciliation of its bank 
account. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is no 
longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating its suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,729) 


In re DittarpD Kratzer. P&S Docket No. 5134. Decided October 
8, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for vio- 
lating the Act and regulations in connection with his operations as a dealer 
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thereunder in connection with accounts and records, insufficient funds 
checks or drafts and failure to pay as found herein. Respondent is suspended 
as a registrant under the Act for 30 days. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the Regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to be effective on the sixth day after service upon re- 
spondent. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Dillard Kratzer, herein referred to as the respondent, is 
an individual whose address is R.R. No. 1, King City, Missouri 
64463. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce and in 
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purported payment therefor issued checks which were returned 
unpaid because the respondent did not have and maintain suffi- 
cient funds on deposit in the bank account from which such checks 
were to be paid. 


3. (a) Respondent, on or about the dates and in the transac- 
tions set forth in paragraphs II and III of the complaint, pur- 
chased livestock in commerce, and in connection with these pur- 
chase transactions, failed to pay, when due, the full purchase 
price for such livestock. 


(b) As of January 18, 1975, there remained unpaid by the 
respondent a total of $7,321.75 for livestock purchased in com- 
merce. 


4. Respondent, in connection with his operations as a dealer in 
commerce, failed to keep and maintain accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business subject to the Act, in that he failed to 
keep and maintain (1) a general ledger of accounts showing assets, 
liabilities, and net worth; (2) a cash receipts and disbursements 
journal; (3) a purchase and sales journal; (4) a livestock inventory; 
(5) a record of all checks issued; and (6) monthly reconciliations of 
his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated section 312(a) of the Act, and sec- 
tion 201.43(b) of the Regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact No. 4, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
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in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business as a dealer in commerce including (1) a 
general ledger of accounts showing assets, liabilities, and net 
worth; (2) a daily record of livestock purchases and sales; (3) a 
cash receipts and disbursements journal; (4) a complete and ac- 
curate record of all checks issued; (5) a livestock inventory; and 
(6) monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,730) 


In re Jay Lunpt. P&S Docket No. 5093. Decided October 9, 1975. 


Order dismissing respondent's Petition for Reconsideration 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Dennis L. Strawderman, for complainant. 
Leonard E. Andera, Chamberlain, SD, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


The respondent filed a petition on September 15, 1975, request- 
ing a reconsideration of the Initial Decision filed by Administra- 
tive Law Judge Dorothea A. Baker on July 21, 1975. 


Final administrative authority to decide cases subject to the 
Administrative Procedure Act has been delegated by the Secre- 
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tary to the Judicial Officer (37 F.R. 28475; 38 F.R. 10795). 


The respondent’s petition for reconsideration is dismissed since 
it was filed too late. The rules of practice provide (9 CFR 
202.16(c)): 


(c) Judge’s decision. —The judge, within a reasonable time after the ter- 
mination of the period allowed for the filing of proposed findings of fact, 
conclusions and orders, and briefs in support thereof, shall prepare upon 
the basis of the record and shall file with the hearing clerk his decision, a 
copy of which shall be served upon each of the parties. Such decision shall 
become final without further proceedings 35 days after service thereof, un- 
less there is an appeal to the Secretary by a party to the proceeding: Pro- 
vided, however, That no decision shall be final for purposes of judicial re- 
view except a final order issued by the Secretary pursuant to an appeal by 
a party to the proceeding. 


The Hearing Clerk stated in a letter dated July 22, 1975, to the 
respondent, which enclosed a copy of the Administrative Law 
Judge’s Initial Decision: 


Enclosed is a copy of the Administrative Law Judge’s Decision which has 
been filed in this proceeding. This Decision will become final without 
further proceedings 35 days after service hereof unless there is an appeal to 
the Secretary: Provided, however, That no decision shall be final for pur- 
poses of judicial review except a final order issued by the Secretary 
pursuant to an appeal. 


In accordance with the applicable rules of practice and procedure, you will 
have 30 days from the receipt of this notice in which to file with the Hear- 
ing Clerk an appeal to the Secretary. Each issue set forth in the appeal, 
and the arguments thereon shall be numbered separately; shall be plainly 
and concisely stated; and shall contain detailed citations of the record, 
statutes, regulations and authorities being relied upon in support thereof. 


Notwithstanding the express provisions of the rules of practice 
and the express statements in the Hearing Clerk’s letter to the re- 
spondent, the respondent failed to file an appeal to the Secretary 
within the prescribed time limit. 


Consequently, on August 29, 1975, the Hearing Clerk sent a 
notice to the respondent stating: 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation re- 
lating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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The Decision and Order Upon Admission of Facts by Default which was 
issued by Administrative Law Judge Dorothea A. Baker on July 11, 1975, 
has not been appealed to the Secretary within the allotted time. 


In accordance with the applicable rules of practice, the Decision and Order 
became final on August 29, 1975, and the cease and desist provision 
together with the suspension provision will become effective on September 
4, 1975. 


Seventeen days after the Initial Decision became final, the re- 
spondent filed his appeal for reconsideration. However, this 
appeal cannot be considered by the Judicial Officer since it was 
filed after the Initial Decision became final. The word ‘‘final’’ in 
the regulations is used in its normal and customary sense, i.e., 
‘final’? means ‘‘not to be altered or undone”’ (Webster’s Third 
New International Dictionary, Unabridged (1971), p. 851). 


Once an Administrative Law Judge’s Initial Decision becomes 
final it is not subject to any further review by the Judicial Officer 
or by any court. See In re King of Spuds, Inc., P.A.C.A. Doc. No. 
2-3617, order filed August 20, 1975. Accordingly, the respond- 
ent’s appeal must be dismissed without consideration of its 
merits. 


ORDER 


The respondent’s petition filed on September 15, 1975, re- 
questing a reconsideration of the Initial Decision filed July 21, 
1975, is dismissed because it was not filed before the Initial Deci- 
sion became final. 


(No. 16,731) 


In re Bos D. Burns. P&S Docket No. 5098. Decided October 13, 
1975. 


Checks or drafts — insufficient funds — Purchase price — failure to pay when 
due — Sanction 


Where respondent violated the Act and regulations in connection with his op- 
erations as a dealer under the Act as found herein, respondent is ordered to 
cease and desist from such violations and is suspended as a registrant un- 
der the Act for 30 days. 


Thomas Walsh, for complainant. 
Respondent pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
complaint alleged that respondent wilfully violated the provisions 
of the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act (9 CFR 202.1 et seq.) were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in the letter of service that an answer should be filed 
pursuant to the Rules of Practice, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c)). 


FINDINGS OF FACT 
1. (a) Bob D. Burns, herein referred to as the respondent, is an 
individual whose address is 104 Galena, Geary, Oklahoma 73040. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
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graph II of the complaint, purchased livestock in commerce and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have and maintain sufficient funds on deposit in 
the account upon which such checks were drawn. 


3. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions specified in para- 
graph II of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


(b) As of November 25, 1974, there remained unpaid by the 
respondent a total of $5,761.29 for livestock purchased in com- 
merce. 


CONCLUSIONS 


By reason of the facts set forth in finding of Fact No. 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days. 


The order shall be effective from the sixth day after the Deci- 
sion and Order becomes final; Provided, however, that if by any 
means or device whatever, all or part of the suspension period is 
not effectively served, and a court order is necessary to enforce 
the suspension, this order is not intended to prevent the court 
from fixing the appropriate beginning date for the suspension 
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period, even though it is different from the date set forth herein. 
Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing pro- 
ceedings under the Packers and Stockyards Act, this Decision 
and Order becomes final* without further proceedings 35 days af- 
ter service hereof UNLESS appealed to the Secretary of Agricul- 
ture by a party hereto within 30 days after service, as provided in 
sections 202.16 and 202.18 of the Rules of Practice as amended. 


(No. 16,732) 


In re D-H Cartie Company, Inc., a Corporation, and Patmer G. 
Hutinos, an Individual. P&S Docket No. 5136. Decided Octo- 
ber 13, 1975. 


Bonding requiremens — failure to comply with — Sanction 


Where respondents violated the Act and regulations in failing to comply with the 
bonding requirements thereof as found herein, respondents are ordered to 
cease and desist from such violation. The corporate respondent is suspended 
as a registrant under the Act until in full compliance with the bonding re- 
quirements thereof. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint 
alleges that respondents have wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 


*The Decision and Order became final October 13, 1975. —Ed. 
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proceedings under the Act were served upon respondents by the 
Hearing Clerk by certified mail. 


Respondents were informed in the letter of service that an an- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. Respondents filed a letter as answer in which 
they did not specifically deny the allegations of the complaint, 
waived oral hearing, and consented to the issuance of an order 
whereby respondents would: ‘‘withdraw from doing any business 
until proper bond is made.” 


Complainant, pursuant to 9 CFR § 202.9 thereupon filed a 
motion for adoption of an attached proposed decision, which was 
served upon respondents by the Hearing Clerk by certified mail, 
which according to the return receipt, was received by respond- 
ents on July 9, 1975. On July 30, 1975, a handwritten letter was 
filed with the Hearing Clerk which has been docketed as “‘Objec- 
tions to Complainant’s Motion’’, but a review of its contents 
shows it to be nothing more than respondents’ assurance that the 
bond is being actively sought; no objection has been made to issu- 
ance of the decision as proposed by complainant. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondents’ failure to file an answer specifically 
denying the allegations contained in the complaint, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) D-H Cattle Company, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of 
business located at R.R. 1, Lancaster, Kansas. 


(b) The corporate respondent, at all times material herein, 
under the direction, control, and management of its president 
Palmer G. Hulings, a/k/a Bud Hulings, was: 


(1) Engaged in the business of selling livestock in com- 
merce for its own account and buying livestock in commerce on a 
commission basis; 


(2) Registered with the Secretary of Agriculture as a 
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dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce on a commission basis. 


(c) Palmer G. Hulings, a/k/a Bud Hulings, the individual 
respondent, is an individual d/b/a either Bud Hulings, D-H 
Cattle Co., Inc., or H-H Cattle Co., with his principal place of 
business located at R.R. 1, Lancaster, Kansas, and who at all 
times material herein was: 


(1) President, manager, and sole owner of the corporate 
respondent; and 


(2) Engaged in the business of selling livestock in com- 
merce for his own account and buying livestock in commerce on a 
commission basis. 


2. The surety bond which the individual respondent, d/b/a the 
corporate respondent, maintained to secure the performance of his 
livestock obligations under the Act was terminated on February 
23, 1975. The corporate respondent was notified by certified mail 
on or about January 31, 1975, that if it continued its livestock op- 
erations after February 23, 1975, without bond coverage or its 
equivalent, as required under the Act and the regulations, it 
would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, the individual respondent, d/b/a 
either Bud Hulings, D-H Cattle Co., Inc., or H-H Cattle Co., has 
engaged in the business of a market agency buying livestock in 
commerce on a commission basis, and the business of a dealer 
selling livestock in commerce for his own account, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and regulations. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, the 
corporate respondent and the individual respondent have wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


The corporate respondent and the individual respondent shall 
cease and desist from engaging in any business in commerce in 
any capacity for which bonding is required under the Packers and 
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Stockyards Act, as amended, and the regulations issued thereun- 
der, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


The corporate respondent is suspended as a registrant under 
the Act until it complies fully with the bonding requirements un- 
der the Act and the regulations. When the corporate respondent 
has complied with such requirements, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall be effective from the sixth day after the Deci- 


sion and Order become final.* Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order shall become final without further proceeding 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice. 


(No. 16,733) 


In re Ray E. Kyper. P&S Docket No. 5065. Decided October 16, 
1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in failing to comply with the bonding re- 
quirements thereof as found herein. Respondent is ordered to cease and de- 
sist from such violation. 


Kenneth Vail, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 


*The Decision and Order became final October 13, 1975. —Ed. 
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tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the Regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon the re- 
spondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. Complainant has also rec- 
ommended that the respondent not be suspended as registrant 
under the Act because the respondent has filed and is maintaining 
a surety bond to secure the performance of his obligations under 
the Act. 


FINDINGS OF FACT 


1. (a) Ray E. Kyper, herein referred to as the respondent, is an 
individual whose address is R.D. No. 1, Petersburg, Pennsyl- 
vania 16669. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his obligations under the Act was terminated on 
July 13, 1974. Respondent was advised by certified letter dated 
June 21, 1974, which was delivered to him on June 24, 1974, that 
if he continued his livestock operations after July 13, 1974, with- 
out bond coverage or its equivalent as required under the Act and 
the Regulations, he would be in violation of section 312(a) of the 
Act and sections 201.29 and 201.30 of the Regulations. Notwith- 
standing this notice, respondent continued to engage in the busi- 
ness of a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the Regulations. 


3. Respondent has filed and is presently maintaining a surety 
bond to secure the performance of his obligations under the Act. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, the re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the Regulations (9 CFR 
201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, has filed and is maintaining a surety 
bond to secure the performance of his obligations under the Act, 
and the complainant has recommended that the order be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the Regulations without filing and maintaining a reason- 
able bond or its equivalent as required under the Act and the 
Regulations. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the sixth day after 
service upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,734) 


In re James C. Grtpreatu. P&S Docket No. 5125. Decided Octo- 
ber 17, 1975. 


Accounts and records — failure to properly keep — Financial requirements 
— failure to meet — Sanction 


Where respondent violated the Act and regulations in connection with his op- 
erations as a dealer under the Act, as found herein with respect to the 
keeping of accounts and records and failing to meet the financial require- 
ments of the Act, respondent is suspended as a registrant thereunder for 30 
days and thereafter until he demonstrates that he is no longer insolvent. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint alleges that the financial condition of the respondent 
does not meet the requirements of the Act, and that the respond- 
ent has wilfully violated provisions of the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act (9 CFR 202.1 et seq.) were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice, and that failure to answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 


the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) James C. Gilbreath, herein referred to as the respondent, 
is an individual, who at all times material herein was doing busi- 
ness as Jim Gilbreath Cattle Co., and whose address is Rural 
Route No. 3, Madison, Kansas 66860. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of December 27, 
1974, exceeded his current assets. As of said date, respondent had 
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current liabilities totaling approximately $246,970.12 and current 
assets totaling approximately $60,276.16, resulting in an excess 
of current liabilities over current assets of approximately 
$186,693.96. 


(b) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions specified in para- 
graph III of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued drafts which were returned 
unpaid because the respondent did not have and maintain 
sufficient funds, to pay such drafts, on deposit in the bank 
account from which such drafts were to be paid. 


4. (a) Respondent, on or about the dates and in the transac- 
tions specified in paragraph III of the Complaint, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price for such livestock. 


(b) As of January 17, 1975, there remained unpaid by the 
respondent a total of $26,170.12 for livestock purchased in com- 
merce. 


5. Respondent, in connection with his operations as a dealer in 
commerce, failed to keep and maintain accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business in that he failed to keep and maintain (1) 
a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; (2) a cash receipts and disbursements 
journal; and (3) monthly reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 
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By reason of the facts set forth in Finding of Fact No. 5, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act, including (1) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth; (2) a cash receipts and disbursements journal; and 
(3) monthly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until he demonstrates 
that he is no longer insolvent. When respondent demonstrates 
that he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension after the expiration 
of the thirty-day period. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after the 
Decision and Order becomes final.* 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing pro- 
ceedings under the Packers and Stockyards Act, this Decision 
and Order becomes final without further proceedings thirty-five 
(35) days after service hereof UNLESS appealed to the Secretary 
of Agriculture by a party hereto within thirty (30) days after serv- 
ice, as provided in sections 202.16 and 202.18 of the Rules of Prac- 
tice as amended. 


*The Decision and Order became final October 17, 1975. —Ed. 
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(No. 16,735) 


W. K. Baise & KaTHERINE Ormiston v. EArt KeELeHER. P&S 
Docket No. 4910. Decided October 20, 1975. 


Order of dismissal 


Complainant pro se. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), before a hear- 
ing was held, complainant Ormiston wrote to the Packers and 
Stockyards Administration requesting that the case be closed and 
stating that the demands of the case are almost impossible to 
meet and that she and complainant Baise do not wish to pursue it 
further. 


All parties reside in the same State, and the investigation re- 
port prepared by the Packers and Stockyards Administration and 
filed in this proceeding pursuant to the rules of practice (9 CFR 
§ 202.40) indicates that the livestock in question were bought 
from complainants by respondent for a packer located in the same 
State. On April 3, 1974, pursuant to the rules of practice (9 CFR 
202.15 and 202.47), the presiding officer requested that the 
parties correspond with him, specifically that complainants state 
whether they believed that they could establish, by a prepon- 
derance of the evidence, that the transaction in dispute was in 
‘“‘commerce”’ as defined in the Act, that is, that it was subject to 
federal jurisdiction, or whether they consent to dismissal of their 
complaint filed in this proceeding, without prejudice to their right 
to institute an action in court against respondent, based on the 
same cause of action. 


No response was ever received to that April 3, 1974 letter, other 
than the letter of August 14, 1975 from complainant Ormiston to 
the Packers and Stockyards Administration, mentioned above. 


Accordingly, the complaint herein is hereby dismissed without 
prejudice. 


Copies hereof shall be served on the parties. 
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(No. 16,736) 


FRANK J. Farrar, d/b/a West Puains Livestock AucTION v. J. W. 
HartriE.tp. P&S Docket No. 4619. Decided October 20, 1975. 


Agency — failure to establish — Dismissal 


Where complainant failed to establish that Bill Nale, not a party in this proceed- 
ing, was the agent for respondent in connection with the transaction in 
issue herein, or that an agreement existed between the parties that respond- 
ent would accept and pay for the cattle in issue, the complaint is dis- 
missed. 


Complainant pro se. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.). Complainant 
filed an informal complaint on April 1, 1971, and a formal com- 
plaint on December 2, 1971. Complainant alleges in substance 
that he sold respondent, through respondent’s agent, Bill Nale, 75 
head of cattle for $9,994.65, that the cattle were shipped on March 
15, 1971, from West Plains, Missouri to Sapulpa, Oklahoma, and 
that complainant has received $8,006.08, leaving a balance due 
from respondent of $1,988.57. 


A copy of the complaint and a copy of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR § 202.40) were served on respondent on Decem- 
ber 23, 1971. A copy of the investigation report was served on 
complainant on December 22, 1971. 


Respondent filed an answer on January 10, 1972, in the form of 
a letter dated January 3, 1972. Respondent’s answer in substance 
denies he is indebted to complainant and alleges he refused to 
accept the March 15, 1971 shipment of cattle from complainant, 
and left the shipment of cattle with Bill Nale, the agent of com- 
plainant. 


Neither party requested an oral hearing. Pursuant to the rules 
of practice at 9 CFR § 202.15, between January 21, 1972 and 
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January 15, 1974, several letters, some of which are not a part of 
the record pursuant to that section, were exchanged among the 
parties and the presiding officer at Washington, D.C., in an 
attempt to settle the dispute herein. Pursuant to the rules of prac- 
tice at 9 CFR § 202.17(j), the proceeding was set for oral hearing 
on the motion of the presiding officer at Washington, D.C. An 
oral hearing was held in Joplin, Missouri on September 27, 1974, 
before Roger L. Sherman of the Office of the General Counsel of 
this Department. The complainant and the respondent each 
appeared pro se, and each of them, plus three witnesses, testified. 


FINDINGS OF FACT 


(1) Complainant Frank J. Farrar, at all times material herein 
was doing business as West Plains Livestock Auction and en- 
gaged in business as a market agency selling livestock on com- 
mission and as a dealer buying and selling livestock for his own 
account, operating on a posted stockyard of the same name at 
West Plains, Missouri, and so registered with the Secretary of 
Agriculture under the Act. 


(2) Respondent J. W. Hatfield, at all times material herein was 
engaged in business as a dealer buying and selling livestock for 
his own account in commerce, with his principal place of business 
at Mounds, Oklahoma, and so registered with the Secretary of 
Agriculture under the Act; in such business he was in partnership 
with his son, Billy Leon Hatfield. Respondent also operated the 
Sapulpa Livestock Auction at Sapulpa, Oklahoma. 


(3) On February 8, 1971, respondent through one Bill Nale, not 
a party herein, placed an order with complainant, pursuant to 
which 81 head of cattle for an agreed price of $12,568.33, which 
amount as shown on the billing included a commission of $100 for 
Bill Nale, were trucked from West Plains, Missouri to the farm of 
respondent’s son at Mounds, Oklahoma. Respondent sent com- 
plainant $12,568.33 for these cattle. 


(4) On February 25, 1971, respondent’s check payable to com- 
plainant in the amount of $1,700 was delivered to Bill Nale for the 
purchase of 12 cows to be sent to respondent at a future date. No 
such 12 cows were ever delivered to respondent; however, Nale 
sent the check to complainant, and complainant applied the check 
to an indebtedness of Bill Nale to complainant. 


(5) On March 1, 1971, respondent through Bill Nale placed an 
order with complainant, pursuant to which 113 head of cattle, for 
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an agreed price of $13,221.89, which amount included a commis- 
sion and trucking charge of $295 for Bill Nale, were to have been 
trucked from points in Missouri to the farm of respondent’s son at 
Mounds, Oklahoma. Respondent paid complainant $13,221.89, 
for these cattle, which constituted an overpayment of $164.64 be- 
cause one animal billed at that amount was not delivered; 112 
were delivered. 


(6) On March 4, 1971, respondent through Bill Nale placed an 
order with complainant pursuant to which 84 head of cattle for an 
agreed price of $12,095.84, which amount included a commission 
of $150 for Bill Nale, were trucked from Springfield, Missouri to 
the farm of respondent’s son at Mounds, Oklahoma. Respondent 
paid complainant $11,931.20 or $164.64 less than the $12,095.84 
agreed price of the cattle, on account of the overpayment of 
$164.64 on the previous transaction of March 1, 1971. 


(7) On March 15, 1971, respondent through Bill Nale placed an 
order with complainant pursuant to which 75 head of cattle for an 
agreed price of $9,994.64, which amount included a commission of 
$90 for Bill Nale, were trucked from West Plains, Missouri to the 
farm of respondent’s son at Mounds, Oklahoma. After the cattle 
arrived at the farm, respondent on March 16, 1971, phoned com- 


plainant and requested that the respondent’s check of $1,700 
dated February 25, 1971, be deducted from the billed price of the 
cattle. Complainant refused to deduct the $1,700 and told re- 
spondent he would have to obtain the $1,700 from Bill Nale. Re- 
spondent then informed Bill Nale he would not accept the cattle 
for the reason the complainant would not deduct the $1,700 from 
the billed price. Bill Nale then sold the cattle in his name at the 
stockyards in Sapulpa and Okmulgee, Oklahoma. Bill Nale re- 
ceived $10,005.31 from the sale of the 75 head plus $125 for a box 
of medicine which had been shipped with the cattle. From these 
proceeds totaling $10,130.31 Bill Nale paid $1,700 to respondent 
to reimburse respondent for the check dated February 25, 1971; 
paid $8,006.08 to complainant; and kept $424.23 on account of his 
expenses and commission. 


(8) The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondent and his son as partners ordered all of these cattle 
through Bill Nale and had not talked with or met complainant un- 
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til the phone conversation of March 16, 1971. Nale and complain- 
ant had an arrangement under which Nale would purchase cattle 
in southern Missouri and elsewhere, complainant would pay for 
them, and they would then be shipped to West Plains, Missouri or 
to Oklahoma and sold. Nale sold cattle in his name or complain- 
ant’s name and received a commission from the sale proceeds; 
sometimes he drew expense money from complainant. Complain- 
ant kept a record of the amount Nale owed to him. Nale’s usual 
practice in such dealings, was that when the original intended 
buyer refused to accept cattle, he, Nale, would resell the cattle in 
his name or send them to a pasture in Oklahoma rented by com- 
plainant; all sales which Nale arranged on such cattle, were on 
approval. 


Nale testified that his agreement with respondent and respond- 
ent’s son on March 15, 1971, was that the cattle would be shipped 
to respondent subject to respondent’s approval, and that re- 
spondent would have the right to refuse to accept the cattle if he 
chose to do so. 


It cannot be concluded from the evidence that Nale was the 
agent of respondent or that respondent and complainant had an 
agreement under which respondent was obliged to accept and pay 
for the cattle shipped on March 15, 1971. Respondent not having 
purchased or received those animals, would not be obliged to pay 
for them. See F. G. Gonzales v. Hunt and Hunt, 31 A.D. 1280 
(1972) and Robert W. Brassv. Lee Livestock, 29 A.D. 303 (1970). 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 16,737) 


Dewayne GoTTSWILLER v. UNITED Stockyarps CorPoRATION d/b/a 


St. Josepx Stock Yarps. P&S Docket No. 5104. Decided 
October 20, 197%. 


Order of dismissal 
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Robert B. Caden, Maysville, MO, for complainant. 
R. A. Brown, St. Joseph, MO, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), before a hear- 
ing was held, counsel for the complainant wrote to the presiding 
officer that complainant could not afford the time or expense 
necessary in pursuing his complaint against the St. Joseph Stock 
Yards for the loss of 10 hogs, therefore it would be ‘‘necessary to 
withdraw or dismiss the complaint.’’ Counsel also stated that it is 
unfortunate that a shorter, quicker, and more economical type of 
procedure is not available in small claims such as this one. 


The amount of reparation claimed by the complainant was 
$1,103.96. The complainant’s address is Clarksdale, Missouri, 
and the hearing had been scheduled to take place in the Agricul- 
tural Service Center, 1329 Village Drive, St. Joseph, Missouri, 
within 25 miles of Clarksdale. The rules of practice provide for a 
“‘shortened”’ procedure, without oral hearing, if no party requests 
an oral hearing; in this case, however, respondent requested an 
oral hearing and was entitled to one. 


By the consent of the complainant, the complaint herein is 
hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 16,738) 


MERLIN PRESTON v. MELADy Bros., INc., SNyDER-MALONE-COFFMAN 
Co., and Epwarp M. Farrett d/b/a Mattruew Cattte Co. 
P&S Docket No. 4968. Decided October 20, 1975. 


Express warranty — absence of — Fraud or misrepresentation — absence — 
Risk of loss after title passes — must be borne by the buyer — Dismissal 


Where complainant failed to establish an express warranty, fraud or misrepre- 
sentation by respondent as to the health of the cattle in issue, the com- 
plaint is dismissed. 
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Complainant pro se. 
Patrick Cooney, Omaha, Nebr., for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed an informal complaint on November 15, 1973, and a formal 
complaint on December 28, 1973, alleging the purchase of certain 
heifers from respondents and seeking damages of $8,405.04 re- 
sulting from the death of 28 heifers, loss of value of six heifers, 
veterinarian expense and medicine, and costs of special feed. 
Complainant alleges the heifers were misrepresented by respond- 
ents in that the heifers were not weighed in Omaha, Nebraska, the 
heifers were not fresh cattle, and the heifers were ill. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR § 202.40) were served on respondent Melady Bros., Inc., 
on April 11, 1974, on respondent Snyder-Malone-Coffman Co. on 
April 15, 1974, and on respondent Edward M. Farrell on April 12, 
1974. A copy of the investigation report was served on complain- 
ant on April 12, 1974. 


Respondents timely filed a joint answer generally denying 
wrongdoing on their part and requesting an oral hearing. 


An oral hearing was held in Omaha, Nebraska, on September 
11, 1974, before Roger L. Sherman of the Office of the General 
Counsel of this Department. Respondents were represented by 
Patrick L. Cooney, Esq., Omaha, Nebraska. Complainant 
appeared pro se. Complainant, respondent Farrell, and six 
witnesses testified. Complainant filed a statement; respondents 
filed proposed findings of fact and conclusions of law, and a brief. 


FINDINGS OF FACT 


1. Complainant Merlin Preston at all times material herein 
lived on a farm near Wayne, Nebraska, raising or feeding cattle, 
and had been doing so for the past 20 years. 
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2. Respondent Melady Bros., Inc., a corporation, at all times 
material herein was engaged in business as a market agency, 
buying and selling cattle in commerce on commission, with its 
principal place of business at Omaha, Nebraska, and so registered 
under the Act with the Secretary of Agriculture. 


3. Respondent Snyder-Malone-Coffman Co., a corporation, at 
all times material herein was engaged in business as a market 
agency buying and selling cattle in commerce on commission, 
with its principal place of business at Omaha, Nebraska, and so 
registered under the Act with the Secretary of Agriculture. 


4. Respondent Edward M. Farrell at all times material herein 
was doing business as Matthew Cattle Company, and was en- 
gaged in business as a dealer, buying and selling livestock in com- 
merce for his own account, with his principal place of business at 
Omaha, Nebraska, and so registered under the Act with the 
Secretary of Agriculture. 


5. Carl Carlson, president and salesman for respondent Melady 
Bros., Inc., phoned complainant on October 22, 1973, and in- 
formed complainant he could purchase 150 head of mixed heifers 
averaging 400 to 500 pounds at $49.50 per cwt. which had been re- 
ceived at the Omaha stockyards that morning and the previous 


day from Oklahoma. Complainant had purchased cattle in the 
past through Carlson and he agreed to purchase these heifers. 
Complainant did not request that the cattle be weighed in Omaha, 
and Carlson accepted the point of origin weights on them. Com- 
plainant arranged for the trucking of the heifers from Omaha, 
Nebraska, and they arrived at complainant’s farm near Wayne, 
Nebraska, on October 23, 1973. 


6. Complainant, complainant’s father, and a veterinarian 
viewed the 150 head as they were unloaded at complainant’s farm. 
That day the veterinarian injected the cattle with vitamins and 
vaccinated the cattle for IBR and BVD. Some of the cattle 
appeared tired, but the cattle did not appear ill. Complainant 
knew at the time that respondent Melady Bros., Inc., would 
permit him to reject the cattle and send them back to that re- 
spondent within 24 hours. Several days later, on approximately 
October 29, 1973, complainant sent respondent Melady Bros., 
Inc., a check in full payment for the cattle. 


7. About seven days after the cattle arrived on complainant’s 
farm, complainant notified Melady Bros., Inc., the cattle were ill. 
Eventually, 28 of the 150 head died. 
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8. Carlson had purchased the cattle through one Tom Farrell 
who was selling the cattle for respondent Edward M. Farrell 
d/b/a Matthew Cattle Co. Respondent Snyder-Malone-Coffman 
Co., owned by Tom Farrell, had purchased the cattle for respond- 
ent Farrell from dealers in Oklahoma and Missouri who shipped 
the cattle to the Omaha stockyards on October 21 and 22, 1973. 
The cattle had been weighed on October 19 and 20, 1973, in Okla- 
homa, Arkansas and Kansas. 


9. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondent Melady Bros., Inc., was complainant’s agent in 
purchasing the cattle in dispute herein. 


Complainant contended in substance that Carl Carlson, on be- 
half of respondent Melady Bros., Inc., represented to complain- 
ant that the cattle were fresh cattle; Carlson denied this at the 
hearing. Fresh cattle were defined by complainant in the negative, 
as not cattle gathered from several owners which have been sold 
through two or more markets over a prolonged period of time. 
Carlson admitted that he knew at the time of the purchase that 
the cattle had been gathered from Oklahoma and points south of 
Nebraska. Carlson testified that Tom Farrell did not represent the 
cattle to him as fresh cattle. The evidence does not establish that 
the cattle were misrepresented as fresh cattle by any respondent. 
Likewise, there was no evidence that the cattle were misrep- 
resented as having been weighed in Omaha, Nebraska; testimony 
at the hearing established that using points of origin weights 
when reselling cattle is acommon practice in the industry. 


The veterinarian who treated the cattle after they arrived at 
complainant’s farm identified the illness in the cattle as one or 
more respiratory viruses, and he believed the illness was probably 
in progress when the cattle arrived at the farm. A letter dated 
November 13, 1973, regarding a post mortem examination of one 
of the heifers, suggested the examination indicated long-standing 
pneumonia; however, the letter admitted the specimen was not in 
the best condition for examination and the author of the letter was 
not at the hearing to explain the length of time referred to as long- 
standing nor to explain the condition of the specimen. 


Five witnesses testified that they had viewed the 150 head of 
cattle at the Omaha stockyards before they were shipped to com- 
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plainant and that the cattle appeared healthy. Carlson testified 
that he viewed the cattle before the purchase and that the cattle 
looked healthy to him; he also testified that Tom Farrell made no 
warranty as to the health of the cattle. 


Complainant did not establish by a preponderance of the evi- 
dence that any respondent misrepresented the cattle as fresh 
cattle or as weighed in Omaha; nor did he establish by a prepon- 
derance of the evidence that any respondent had any knowledge 
that the cattle were ill at or before the purchase. There was no 
allegation of an express warranty, other than the 24-hour guar- 
antee of Melady Bros., Inc. 


Absent fraud, misrepresentation, concealment or an express 
warranty, the buyer bears the risk of loss after title passes. See 
Kavonv. Cherrier, 30 A.D. 784 (1971); Midwest Livestock v. V. 
J. Burds, 32 A.D. 1816 (1973); and Kirkpatrick v. Templeton 
Sales Yd., 33 A.D. 639 (1974). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix, page 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. ICC, 337 U.S. 426. 


ORDER 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 16,739) 


In re J. G. Suretey. P&S Docket No. 5163. Decided October 20, 
1975. 


Consent order 


Respondent has consented to the issuance of the order herein against him for vio- 
lations of the Act and regulations in connection with the issuance of in- 
sufficient funds checks or drafts and failure to pay as found herein. Re- 
spondent is ordered to cease and desist from such violations. 


Thomas M. Walsh, for complainant. 
Herman Merson, Oklahoma City, Okla., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 


respondent has wilfully violated the Act and the Regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT: 
1. (a) J.G. Shipley, herein referred to as the respondent, is an 
individual whose address is Route 3, Chickasha, Oklahoma 73018. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce for his 
own account. 


(c) Respondent, at all times material herein, was not reg- 
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istered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because the re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


(b) As of March 19, 1975, there remained unpaid by the re- 
spondent a total $11,733.10 for livestock purchased in commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and section 201.43(b) of the Regulations (9 CFR 
201.43(b)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid. 


This order shall have the same force and effect as if entered af- 
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ter full hearing and shall become effective on the sixth day after 
service upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,740) 


Pau. Sievers v. Metapy Bros., Inc., SNYDER-MALONE-COFFMAN 
Co. and Epwarp M. Farrett d/b/a Mattuew Cart te Co. 
P&S Docket No. 4967. Decided October 20, 1975. 


Express warranty — absence of — Misrepresentation — failure to establish 
—Risk of loss — after passage of title must be borne by the buyer — Dismissal 


Where there was no express warranty, fraud or misrepresentation as to the 
health of the animals in issue, the risk of loss must be borne by the buyer 
after passage of title. The complaint is therefore dismissed. 


Complainant pro se. 
Patrick Cooney, Omaha, Nebr., for respondent. 
Royal L. Sherman, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed an informal complaint on November 19, 1973, and a formal 
complaint on January 4, 1974, alleging the purchase of certain 
heifers from respondents and seeking damages of $5,150.19 re- 
sulting from the death of 18 heifers, loss of value of five heifers, 
and veterinarian expenses. Complainant alleges the heifers were 
misrepresented by respondents in that the heifers were not fresh 
cattle, and the heifers were ill. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR § 202.40) were served on respondent Melady Bros., Inc., 
on April 12, 1974, on respondent Snyder-Malone-Coffman Co. on 
April 15, 1974, and on respondent Edward M. Farrell d/b/a 
Matthew Cattle Co. on April 24, 1974. A copy of the investigation 
report was served on complainant on April 14, 1974. 
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Respondents timely filed a joint answer generally denying 
wrongdoing on their part and requesting an oral hearing. 


An oral hearing was held in Omaha, Nebraska, on September 
12, 1974, before Roger L. Sherman of the Office of the General 
Counsel of this Department. Respondents were represented by 
Patrick L. Cooney, Esq., Omaha, Nebraska. Complainant 
appeared pro se. Complainant, respondent Farrell, and five wit- 
nesses testified. Complainant filed a statement; respondents filed 
proposed findings of fact and conclusions of law, and a brief. 


FINDINGS OF FACT 


1. Complainant Paul Sievers at all times material herein lived 
on a farm near Wayne, Nebraska, feeding cattle, and had been 
doing so for the past 15 to 20 years. 


2. Respondent Melady Bros., Inc., a corporation, at all times 
material herein was engaged in business as a market agency, 
buying and selling cattle in commerce on commission, with its 
principal place of business at Omaha, Nebraska, and so registered 
under the Act with the Secretary of Agriculture. 


3. Respondent Snyder-Malone-Coffman Co., a corporation, at 
all times material herein was engaged in business as a market 
agency buying and selling cattle in commerce on commission, 
with its principal place of business at Omaha, Nebraska, and so 
registered under the Act with the Secretary of Agriculture. 


4. Respondent Edward M. Farrell at all times material herein 
was doing business as Matthew Cattle Co., and was engaged in 
business as a dealer, buying and selling livestock in commerce for 
his own account, with his principal place of business at Omaha, 
Nebraska, and so registered under the Act with the Secretary of 
Agriculture. 


5. Carl Carlson, president and salesman for respondent Melady 
Bros., Inc., phoned complainant on October 17, 1973, and in- 
formed complainant that he could purchase two groups of mixed 
heifers totaling 121 head that had recently arrived at the Omaha 
stockyards. He represented the heifers to be of the same quality 
as some Kansas cattle complainant’s neighbors had purchased 
through respondent Melady Bros., Inc. Complainant had pur- 
chased cattle in the past through Carlson and he agreed to pur- 
chase these heifers. Complainant arranged for the trucking of the 
heifers from the stockyards at Omaha, Nebraska, and they 
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arrived at complainant’s farm near Wayne, Nebraska, on October 
18, 1973. 


6. Complainant viewed the 121 head of cattle as they were un- 
loaded at his farm. Complainant saw one ill heifer, the cattle 
appeared tired and gaunt and some heifers had runny noses. Com- 
plainant knew at the time that respondent Melady Bros., Inc., 
would permit him to reject the cattle and send them back to the 
respondent within 24 hours. Complainant paid the full price of the 
cattle with his check dated October 19, 1973. 


7. Complainant penned the cattle in a lot which had not been 
used all summer and after a couple of weeks put the cattle out in a 
pasture. On the second or third day after the cattle arrived at 
complainant’s farm one heifer died. On the third day, a 
veterinarian vaccinated the cattle for rednose or virus diarrhea. 
By November 24, 1973, 18 head had died. 


8. Carlson had purchased the cattle through one Tom Farrell 
who was selling the cattle for respondent Edward M. Farrell 
d/b/a Matthew Cattle Co. Respondent Snyder-Malone-Coffman 
Co., owned by Tom Farrell, had purchased the cattle in Oklahoma 
for respondent Farrell. The cattle had been weighed on October 15 
and 16 in Oklahoma. 


9. The complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondent Melady Bros., Inc., was complainant’s agent in 
purchasing the cattle in dispute herein. 


Complainant contended that Carl Carlson, on behalf of re- 
spondent Melady Bros., Inc., represented to complainant that the 
cattle were ‘‘fresh;’’ Carlson denied this at the hearing. Fresh 
cattle were defined in the negative by the complainant as cattle 
which have not been put together from several owners and have 
not been moved for three or four days. Complainant simply did 
not establish by a preponderance of the evidence that the cattle 
were represented as ‘‘fresh’’ by any of the respondents. 


A letter from the veterinarian who treated the cattle after 
arrival at complainant’s farm, indicated that the illness in the 
cattle was one or more respiratory viruses. A veterinarian testi- 
fied at the hearing that cattle which appeared healthy in the 
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morning could be ill by evening with what is called shipping fever 
or pneumonia. Four witnesses testified that they had viewed the 
cattle at the stockyards in Omaha and that the cattle appeared 
healthy. Carlson testified that he closely observed the cattle when 
they were loaded out of the stockyards to be shipped to complain- 
ant’s farm, and that the cattle did not appear ill or tired. Com- 
plainant did not establish by a preponderance of the evidence that 
any respondent misrepresented the health of the cattle. There was 
no evidence of an express warranty as to the health of the cattle, 
other than the 24-hour guarantee of Melady Bros., Inc. 


Absent fraud, misrepresentation, concealment or an express 
warranty, the buyer bears the risk of loss after title passes. See 
Kavonv. Cherrier, 30 A.D. 784 (1971); Midwest Livestock v. V. 
J. Burds, 32 A.D. 1816 (1973); and Kirkpatrick v. Templeton 
Sales Yd., 33 A.D. 639 (1974). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix, page 550). 


On applications for reopening hearings, for rehearings or re- 


arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. ICC, 337 U.S. 426. 
ORDER 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 16,741) 


In re D. L. Tate. P&S Docket No. 5073. Decided October 20, 
1975. 


Checks or drafts — insufficient funds — Purchase price — failure to pay when 
due — Insolvency — Sanction 
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Where respondent violated the Act and regulations as found herein in connection 
with his operations as a dealer and market agency thereunder, respondent 
is suspended as a registrant under the Act for 30 days and thereafter until 
he demonstrates that he is no longer insolvent. 


John E. Ford, for complainant. 
Willis F. Greshman, Jr., Lamesa, TX, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), herein called the Act. It was instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, on December 27, 1974. 
The complaint alleges that respondent wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)), and section 201.43(b) of the 
regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Respondent filed a motion on February 28, 1975, requesting an 
extension of time within which to file an answer, and complainant 
made no objections to such request. On March 3, 1975, the Acting 
Chief Administrative Law Judge granted the respondent until 
April 1, 1975, to file his answer. No answer had been filed as of 
July 22, 1975 on which date complainant moved for a Proposed 
Decision. Complainant’s motion for a Proposed Decision was 
served on respondent July 28, 1975. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c), 
as amended). 
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FINDINGS OF FACT 


1. (a) D. L. Tate, herein referred to as the respondent, is an in- 
dividual whose address is Box 431, Lamesa, Texas 79331. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency buying on commission and as a dealer to buy and 
sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of November 7, 1974, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $369,756.40 and current assets totaling 
$94,702.15 resulting in an excess of current liabilities over current 
assets of $275,054.25. 


(b) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, in connection with his operations as a dealer, 
on the date and in the transaction set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued a 


check which was returned unpaid by the bank upon which it was 
drawn because respondent did not have sufficient funds on 
deposit in the account upon which such check was drawn. 
Date of No. of 
Check Head Amount From Whom Purchased 
5/11/74 z $17,137.34 H. C. Brundige Livestock Co. 


4. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full amount of the purchase price of such livestock. 

Date of No.of Amountof Amount Unpaid 

Purchase Purchased From Head Purchase Paid Balance 

9/29/71 West Kentucky Land 88 $12,441.97 $ 4,492.00 $ 7,949.97 
& Cattle Co. 

2/13/74 H.C. Brundige 64 19,254.01 19,254.01 
Livestock Co. 

3/22/74 H.C. Brundige 115 19,753.56 19,753.56 
Livestock Co. 

4/24/74 West Kentucky Land 83 18,322.50 18,322.50 
& Cattle Co. 

5/6/74 H. C. Brundige 80 15,246.82 15,246.82 
Livestock Co. 

5/11/74 H.C. Brundige 2 17,137.34 13,000.00 4,137.34 
Livestock Co. 
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(b) As of November 7, 1974, there remained unpaid by the 
respondent a total of $84,664.20 for the livestock purchased in the 
transactions set forth in findings of fact 3 and 4(a) above. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3 and 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating this suspension, after the 
expiration of the 30-day period. 


This order shall be effective from the sixth day after the Deci- 
sion and Order become final.* Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


* The Decision and Order became final October 20, 1975. — Ed. 
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(No. 16,742) 


Marvin WuirtAaker v. Patrick Cutten. P&S Docket No. 4916. De- 
cided October 20, 1975. 


Acceptance — revocation barred — Dismissal 


Where complainant accepted the animals in issue and failed to give respondent 
timely notice of the illness and death thereof, complainant may not revoke 
his acceptance. The complaint is therefore dismissed. 


C. A. Williams, Jr., Oskaloosa, Iowa, for complainant. 
Donald F. Fitzgerald, Platteville, Wisc., for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a formal 
complaint filed September 11, 1973, complainant claimed repara- 
tion in the amount of $4,332.55, alleging that on June 14, 1973, he 
received on order from respondent 29 calves at a price of $125 per 


head and 4 calves at a price of $140 per head; that complainant 
paid for said calves upon their delivery to his farm; that upon 
delivery a health certificate was received for only 30 calves; that 
upon arrival the calves did not appear to be sick but that they 
developed a slight cough by that evening, June 14, 1973; that one 
week after delivery one calf died and subsequently 22 others died. 


A copy of the complaint and a copy of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR § 202.40), were served on the respondent on 
January 31, 1974, and a copy of the investigation report was 
served on complainant on January 28, 1974. 


Respondent filed an answer on February 19, 1974, denying that 
the calves were sick when delivered to complainant. Respondent 
requested an oral hearing. 


An oral hearing was held at Cedar Rapids, Iowa, on October 3, 
1974, before Michael A. Sanders of the Office of the General 
Counsel of the Department. Complainant was represented at the 
hearing by Robert J. Spayde, Esq., Oskaloosa, Iowa, and re- 
spondent was represented by Donald F. Fitzgerald, Esq., Platte- 
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ville, Wisconsin. Complainant, respondent and two witnesses 
testified and two exhibits were introduced into evidence. 


FINDINGS OF FACT 


1. Complainant at all times material hereto resided at Oskaloo- 
sa, lowa. 


2. Respondent at all times material hereto was engaged in 
business as a market agency buying livestock on commission and 
as a dealer buying and selling livestock for his own account, in 
commerce, with his principal place of business at Platteville, Wis- 
consin, and so registered under the Act with the Secretary of 
Agriculture. 


3. Early in June 1973, complainant ordered thirty baby Hol- 
stein calves from respondent. Respondent made no express 
warranty to complainant concerning the health of the calves. 


4. On June 14, 1973, at about 5:00 p.m., a trucker employed by 
respondent delivered 32 baby Holstein calves and 1 baby Brown 
Swiss calf to complainant’s farm near Oskaloosa, Iowa. The 
calves had been loaded and shipped from respondent’s business 
facilities at Platteville, Wisconsin, at about 11:00 a.m. that day, 
June 14, 1973. The calves had been inspected at respondent’s 
facilities by a veterinarian on June 13, 1973, and a health certifi- 
cate had been issued covering 30 of the 33 calves. 


5. Complainant and his farm tenant assisted the respondent’s 
trucker in unloading the calves. 


6. After the calves were unloaded and inspected, complainant 
paid respondent the sum of $4,185 based upon a selling price of 
$125 per head for the 29 youngest calves and $140 per head for 4 
slightly older calves. 


7. That night, June 14, 1973, complainant observed that the 
calves had a slight cough. Complainant and his tenant proceeded 
to treat the calves with sulfa mixed into the calves’ drinking water 
and milk. One of the calves died on June 20, 1973 and 22 more 
calves died during the following 4 weeks. 


8. Complainant paid the sum of $147.55 for veterinarian fees 
and medicine. 


9. Complainanf notified respondent of the health problems 
concerning the calves by telephone sometime during August 1973 
which was after the 23 calves had died. 
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10. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Complainant testified that he assisted in unloading the calves 
and inspected them and noticed no unusual health problems at the 
time of delivery. Respondent testified that he examined the calves 
while they were being loaded and noticed no signs of illness. Re- 
spondent’s truck driver testified that he noticed no signs of illness 
in the calves at the time of loading nor when the calves were un- 
loaded at complainant’s farm. Complainant and his farm tenant 
further testified that a few hours after delivery of the calves they 
noticed that the calves had a slight cough and that between June 
20, 1973, and July 20, 1973, 23 calves died from some form of 
respiratory illness. 


On or about July 2, 1973, a veterinarian performed a post- 
mortem examination on a calf and found extensive plura 
pneumonia. The veterinarian recommended continuation of the 
sulfa treatment with the remaining calves. On or about July 9, 
1973, the veterinarian performed another post-mortem examina- 
tion, and examined the remaining calves. He concluded that the 
causative organism acted very much like a virus. 


No evidence was introduced, nor was any allegation raised, that 
respondent made any express warranty concerning the calves’ 
health to the complainant nor was any evidence introduced that 
respondent knew or had reason to know at the time of delivery 
that any of the calves might be suffering from a respiratory ill- 
ness. Since complainant has not established by a preponderance 
of the evidence, fraud, misrepresentation, concealment, or an ex- 
press warranty concerning the calves’ health, he as purchaser 
must bear the risk of loss after acceptance of the calves. See 
Mergen v. Fliflet & Peterson, 32 A.D. 1458; and Simmons v. 
Williams, 32 A.D. 1427. 


Complainant accepted the calves when they were physically de- 
livered to him and he made full payment to respondent’s driver. 
Uniform Commercial Code Section 2-401(2)(b) and Mergen v. 
Fliflet & Peterson, supra. Uniform Commercial Code Section 2- 
608(1)(b) provides that a buyer may revoke his acceptance of 
animals whose nonconformity substantially impairs their value to 
him if he has accepted them without discovery of such noncon- 
formity if his acceptance was reasonably induced by the difficulty 
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of discovery before acceptance. However, revocation of accept- 
ance must occur within a reasonable time after the buyer dis- 
covers or should have discovered the ground for it and before any 
substantial change in condition of the animals which is not caused 
by their own defects. See Uniform Commercial Code § 2-608(2) 
and Nelsonv. Maclin, et al., 33 A.D. 432. 


Complainant stated in a letter to the Packers and Stockyards 
Administration dated October 27, 1973, Exhibit 7 of the investi- 
gation report, that he contacted the respondent concerning the 
calves’ health and demanded restitution on August 16, 1973. Ac- 
cording to complainant’s testimony signs of respiratory illness 
were noticed on the evening of June 14, 1973, the first calf died on 
June 20, 1973, and the other 22 calves died during the next four 
weeks. Complainant would not be entitled to revoke his accept- 
ance of the calves because his notification to the respondent two 
months after respiratory illness in the calves was detected, and al- 
most one month after the 23 calves had died, was not made within 
a reasonable time. See Swensonv. Acker, 33 A.D. 583. 


Since complainant has failed to establish by a preponderance of 
the evidence that respondent has engaged in any act or practice 
under the Packers and Stockyards Act which would entitle com- 
plainant to a reparation award, the complaint should be dis- 
missed. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 7CFR § 2.35, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 
of 1953 (5 U.S.C., 1970 Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§ 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 16,743) 


In re BEELINE Auction Yarps, Inc. P&S Docket No. 5132. De- 
cided October 27, 1975. 


Bonding requirements — failure to comply with — Sanction 


Where respondent violated the Act and regulations in failing to comply with the 
bonding requirements thereof as found herein, respondent is suspended as 
a registrant under the Act until it is in full compliance with the bonding re- 
quirements thereof. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint alleges that respondent has wilfully violated provisions 
of the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act (9 CFR 202.1 et seq.) were served upon 
respondent by the Hearing Clerk by certified mail. Respondent 
was informed in a letter of service that an answer should be filed 
pursuant to the Rules of Practice, and that failure to answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 
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FINDINGS OF FACT 


1. (a) Beeline Auction Yards, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Glenpool, Oklahoma, and its mailing address is 
P.O. Box 198, Glenpool, Oklahoma 74033. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Beeline Auction Yards, Inc. stockyard, posted under and sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its market agency obligations under the Act was 
terminated on January 19, 1975. Respondent was notified by 
certified letter dated December 30, 1974, delivered to it on Janu- 
ary 7, 1975, that if it continued its livestock operations after 
January 19, 1975, without bond coverage as required by the Act 
and the regulations, it would be in violation of section 312(a) of 
the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respond- 
ent has continued to engage in the business of a market agency, 
selling livestock on a commission basis at the stockyard, without 
filing and maintaining a reasonable bond or its equivalent as re- 
quired by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
312(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
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able bond or its equivalent as required by the Act and the regula- 
tions. 


Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements of the Act and the 
regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final.* Copies hereof shall be served upon 
the parties. 


Pursuant to the amended Rules of Practice governing pro- 
ceedings under the Packers and Stockyards Act, this Decision 
and Order becomes final without further proceedings thirty-five 
(35) days after service hereof UNLESS appealed to the Secretary 
of Agriculture by a party hereto within thirty (30) days after serv- 
ice, as provided in sections 202.16 and 202.18 of the Rules of 
Practice as amended. 


(No. 16,744) 


In re James Loute Heiter. P&S Docket No. 4977. Decided Octo- 
ber 27, 1975. 


Checks or drafts — insufficient funds — Purchase price — failure to pay when 
due — flagrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and reg- 
ulations in connection with his operations as a dealer thereunder, as found 
herein, respondent is suspended as a registrant under the Act for a period 
of five (5) years, and thereafter until he demonstrates that he is no longer 
insolvent. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


* The Decision and Order became final October 27, 1975. — Ed. 
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This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), herein called the Act. It was instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint alleges 
that respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204) and that respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


The Respondent has failed to file an answer. Accordingly, the 
material facts alleged in the complaint, which are admitted by Re- 
spondent’s failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
as amended). 


FINDINGS OF FACT 


1. A. James Louie Heller, herein referred to as the respondent, 
is an individual whose address is 104 Hillcrest Drive, Washing- 
ton, Illinois 61571. 


B. Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. A. Respondent’s current liabilities as of December 31, 1973, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $4,034 ,972.39, and current assets totaling 
$2,128,241.67, resulting in an excess of current liabilities over 
current assets of $1,906,730.72. 
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B. Respondent’s current liabilities as of February 15, 1974, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $3,248 ,245.33, and current assets totaling 
$536,419.12, resulting in an excess of current liabilities over cur- 
rent assets of $2,711,826.21. 


C. Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, during the period December 31, 1973, through 
February 15, 1974, engaged in business as a dealer in commerce, 
notwithstanding the fact that during such period respondent’s 
current liabilities exceeded his current assets. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and, in purported payment therefor, 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which said checks were drawn, or 
because such account was closed. 

No. of Amount 
Date of Date of Head & Check of Check 
Purchase Check Species No. Check Issued to 
1974 1974 
Jan. 16 Jan. 16 254 Strs. 12755 $ 138,211.92 Lockney Feed 
Yard 
Jan. 18 Jan. 18 232 Strs. 12767 137,105.40 Lockney Feed 
Yard 
Jan. 23 Jan. 23 257 Strs. 12785 131,877.30 Lubbock Feed 
Lot, Inc. 
Jan. 24 Jan. 24 135 Strs. 12787 76,448.40 Lockney Feed 
Yard 
Jan. 24 Jan. 24 38 Strs. 12789 22,477.17 Lubbock Feed 
Lots, Inc. 
Jan. 30 Jan. 30 73 Strs. 12809 45,232.11 Big Tex Grain 
and Cattle Co., 
Feed Lot Div. 
Feb. 3 Feb. 3 199 Strs. 12843 113,483.00 Brumley Estate 


5. A. Respondent, on or about the dates and in the transac- 
tions specified in finding of fact 4 above, and as set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full amount of the purchase price of such livestock. 


No. of 
Date of Head and 
Transaction Purchased From Species Amount 
1/30/74 R & L Cattle Co. 267 Strs. $ 133,732.09 
1/31/74 R & L Cattle Co. 280 Strs. 141.406.06 
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No. of 
Date of Head and 

Transaction Purchased From Species Amount 

2/3/74 R & L Cattle Co. 60 Strs. 29,727.84 

7/8/74 R & L Cattle Co. 112 Strs. 55,005.61 

1/27/74 Lubbock Feed Lot, 5 117 Strs. 70,029.93 
Lubbock, Texas 

1/27/74 Lubbock Feed Lot, 126 Strs. 65,772.49 
Lubbock, Texas 

1/28/74 Lubbock Feed Lot, , 37 Strs. 21,875.28 
Lubbock, Texas 

2/4/74 Lubbock Feed Lot, 71 Strs. 41,584.95 
Lubbock, Texas 


B. As of March 31, 1974, there remained unpaid by the re- 
spondent a total of $3,192,806.02 for the livestock purchased in 
the transactions set forth in finding of fact 4 and 5A above, as well 
as for other purchases made at divers times during the period 
from December 31, 1973, through February 15, 1974. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in findings of fact 4 and 5 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent, directly or through any corporate or other device, 
in connection with respondent’s operations under the Act, shall 
cease and desist from (1) engaging in business under the Act while 
his current liabilities exceed his current assets; (2) issuing checks 
or drafts in payment for livestock purchased in commerce, with- 
out having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 
drafts; and (3) failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 
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Respondent is suspended as a registrant under the Act for a 
period of five years and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating the suspension after expira- 
tion of the five year period. 


This order shall be effective from the sixth day after the Deci- 
sion and Order become final.* Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice, as amended. 


DISMISSAL — WITHDRAWAL OF PROPOSED TARIFF 
(No. 16,745) 
In re A. Dominque’s Cow Patace, Inc. P&S Docket No. 5039. In 


order issued October 9, 1975, by Donald A. Campbell, Judi- 
cial Officer. 


TERMINATION OF SUSPENSION — Supplemental Order 


(No. 16,746) 
In re Morris WALKER, RicHARD WALKER, and JAMES RAYMOND 
Watker. In order issued October 2, 1975, by John G. Liebert, 
Administrative Law Judge. 


(No. 16,747) 


In re GLEN WENzL. P&S Docket No. 4076. In order issued October 
21, 1975, by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final October 27, 1975. — Ed. 
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DISMISSAL — ON REQUEST OF COMPLAINANT 
(No. 16,748) 


Ratpx A. Town.ey v. INTERSTATE Propucers Livestock Associa- 
tion. P&S Docket No. 5070. In order issued October 20, 1975, 
by Donald A. Campbell, Judicial Officer. 
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(No. 16,749) 


In re Morrat Lrp., Inc. PACA Docket No. 2-3415. Decided 
October 2, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for vio- 
lating the Act in failing to post bonds for the employment of persons re- 
sponsibly connected as found herein, and the hiring of such persons without 
approval of the Secretary. Respondent is suspended as a registrant under 
the Act for 60 days. 


Dennis Becker, for complainant. 
Steward F. Grossman, Boston, Mass., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a Complaint filed on July 8, 1974, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. 


It is alleged in the Complaint that from December 8, 1972, to 
the date the Complaint herein was filed, Respondent had in its 
employ George A. Marken and Demosthenes A. Marken, both of 
whom had previously been responsibly connected with A. Marken 
& Co., Inc., Needham Heights, Massachusetts, which corpora- 
tion had issued against it on November 19, 1971, a Decision and 
Order (PACA Docket No. 2-2044, 30 A.D. 1724) in which it was 
found that A. Marken & Co. had committed wilful, repeated, and 
flagrant violations of the Act, and which Order required that the 
facts and circumstances of the violations be published. It is also 
alleged that as a result of the publication of the findings against 
A. Marken & Co., other licensees under the Perishable Agricul- 
tural Commodities Act could not employ said George A. Marken 
and Demosthenes A. Marken for a period of one year commencing 
November 30, 1971, and that such individuals could only be em- 
ployed thereafter under an appropriate bond, as determined by 
the Secretary of Agriculture. It is further alleged that Respondent 
herein willfully violated Section 8(b) of the Act by employing the 
two above-named individuals from December 8, 1972, to the date 
of the Complaint, July 8, 1974, without securing a bond as re- 
quired by the Secretary of Agriculture. 
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A copy of the Complaint was served upon Respondent, and on 
July 24, 1974, Respondent filed an Answer in which it denied that 
George A. Marken and Demosthenes A. Marken were responsibly 
connected with A. Marken & Co., Inc., and in which it was 
alleged, inter alia, that the Department of Agriculture’s require- 
ment with respect to surety bonds covering those individuals was 
arbitrary, capricious and unreasonable, and in violation of public 
policy. An oral hearing was requested. 


On August 6, 1974, attorney for Complainant filed a ‘‘Motion to 
Assign a Date for Oral Hearing,”’ stating, inter alia, that, ‘‘the 
matter now being at issue and ready for oral hearing’”’ a date cer- 
tain for oral hearing was requested. On September 24, 1974, the 
Administrative Law Judge designated November 20, 1974 as the 
date for the prehearing conference and oral hearing herein. On 
October 22, 1974, the Administrative Law Judge directed the 
parties to prepare and to cross-exchange Stipulation of Facts, 
with copies to the Administrative Law Judge on or prior to 
November 4, 1974. On October 22, 1974, attorney for Complain- 
ant filed a “Motion to Reschedule Hearing Date’’ because ‘‘the 
parties are presently discussing terms for a possible settlement” 
and that, in any event, ‘‘due to an inconvenience’”’ the oral hearing 
scheduled for November 20, 1974 be changed to a later date. Said 


Motion was granted on October 25, 1974 by the Administrative 
Law Judge and the oral hearing postponed without date pending a 
further motion by one or both of the parties for a rescheduling 
thereof. 


On December 16, 1974, the Respondent herein filed a Motion 
and Request for Further Time to Amend its Answer to the Com- 
plaint. On December 20, 1974, counsel for Complainant filed an 
Objection to Respondent’s Request for Further Time to Amend 
its Answer, stating, among other things, that Respondent had 
filed its Answer and, ‘‘allowing thirty days to amend that answer 
would only delay this proceeding.’”’ The Administrative Law 
Judge, on January 3, 1975, issued a ruling allowing Respondent 
to January 22, 1975 within which to amend its answer and di- 
rected counsel for the parties to cross-exchange proposed Stipula- 
tion of Facts by January 30, 1975 and to confer as to a mutually 
convenient hearing date. On January 24, 1975 counsel for Com- 
plainant sent its proposed Stipulation of Facts to counsel for Re- 
spondent. 


On January 24, 1975, Respondent amended its Answer to deny 
other aspects of the Complaint, and to add as a defense certain 
mitigating circumstances with respect to the violations alleged. 
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On February 11, 1975 Complainant’s counsel sent Respondent’s 
counsel Proposed Stipulation of Facts. On February 13, 1975 the 
Administrative Law Judge rescheduled the oral hearing for March 
5, 1975. On February 14, 1975, Complainant filed a Motion to 
Assign a Date for Oral Hearing between the dates of March 17 
and April 4, 1975. On February 20, 1975, counsel for Complainant 
filed a Motion to cancel the March 5, 1975 hearing date and 
stated, ‘‘the parties are presently discussing terms for a possible 
settlement.’’ The Administrative Law Judge cancelled the oral 
hearing date and requested the parties to advise the Judge by 
March 14, 1975 as to the status of the matter. Inasmuch as no 
pleading had been filed as of March 25, 1975, the Administrative 
Law Judge issued a directive to the parties to inform her within 
ten days as to whether the case was going to be settled, and 
indicated that if it was not, then it would be set down for oral 
hearing at the earliest possible date. Counsel for Respondent filed 
letter responses (dated March 31, 1975 and April 2, 1975). 
Counsel for Complainant, on April 4, 1975, filed a Motion for 
Hearing indicating the possibility for settlement did not appear 
realistic. 


The Administrative Law Judge redesignated, on April 14, 
1975, the prehearing and oral hearing date to be August 6, 1975 


and on June 20, 1975, sought to ascertain if an earlier hearing date 
were possible. The parties could not agree on an earlier hearing 
date. Due to illness of the Administrative Law Judge the August 
6, 1975 oral hearing date was vacated by the Chief Administrative 
Law Judge on July 31, 1975, and on August 25, 1975, was re- 
scheduled by the Administrative Law Judge for September 29, 
1975. 


On Wednesday, September 24, 1975, at 4:25 p.m. the Adminis- 
trative Law Judge received a telephone call from one of the 
attorneys in the Office of the General Counsel, United States De- 
partment of Agriculture, indicating that a settlement had been 
effectuated. On September 25, 1975, the Administrative Law 
Judge cancelled the September 29, 1975 oral hearing date. 


On September 25, 1975, Respondent acting through its presi- 
dent withdrew its amended answer and filed an ‘“‘Answer to Com- 
plaint and Consent to an Order Suspending Respondent’s License 
for 60 Days.” In that document Respondent admitted all the 
allegations in the Complaint, admitted that the Secretary of Agri- 
culture has jurisdiction in this matter, and further stated: 


“Respondent waives oral hearing, waives right of appeal, waives the 
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provisions of section 10 of the Act as they pertain to 10 day’s notice before 
an Order may take effect, waives the initial decision by the Administrative 
Law Judge, waives the provisions of section 47.37 of the Rules of Practice 
with respect to a 35 day period after service of an Order before it becomes 
final, waives oral argument, and waives the right of appeal. 


“Respondent consents to the issuance of a final order, with findings of 
fact and conclusions, based upon the allegations of the complaint herein, 
suspending the license issued to respondent under the Perishable Agricul- 
tural Commodities Act, 1930, as amended for a period of 60 days, effective 
October 1, 1975, or as soon thereafter as is practicable.”’ 


Inasmuch as the Office of General Counsel attorney who called 
the Administrative Law Judge on September 24, 1975 had not 
entered his appearance of record; that the Agency, through its Di- 
rector, on September 25, 1975 ‘‘consented”’ to and recommended 
the issuance of an Order; and the Respondent, who had counsel of 
record, was not acting through such counsel, the Administrative 
Law Judge initiated a conference telephone call on October 2, 
1975, to verify the status of the matter. 


Parties to the conference telephone call were: Mr. Dennis 
Becker, Office of General Counsel, United States Department of 
Agriculture; Mr. Harold Grossman, counsel of record for Re- 
spondent; and Judge Dorothea A. Baker. It was ascertained in 
that conference telephone call that Mr. Grossman, counsel of 
record for Respondent, had seen and reviewed the ““Amended An- 
swer to Complaint, and Consent to an Order Suspending Re- 
spondent’s License for 60 Days’”’ and was in agreement therewith. 
Further, Mr. Grossman indicated that he had seen and reviewed a 
proposed ‘‘Decision and Order” which counsel for Complainant 
had not filed with the Hearing Clerk but had handcarried to the 
Office of Administrative Law Judges, and which was subsequent- 
ly sent to this Judge’s office. Mr. Grossman indicated he had no 
objection to the slight language variances (as regards the allega- 
tions of paragraphs 1 through 8 of the Complaint) of the said 
proposed Decision and Order. 


FINDINGS OF FACT 


The following findings of fact are made, based upon “‘Respond- 
ent’s Amended Answer to Complaint, and Consent to an Order 
Suspending Respondent’s License for 60 Days,” filed September 
25, 1975, and Complainant’s proposed Decision and Order re- 
ferred to above. 


1. Respondent, Moffat Ltd., Inc., is a Massachusetts corpora- 





1576 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 1572 


tion with a business address at Thornton Drive, Hyannis, Mas- 
sachusetts, and a mailing address at P.O. Box 1183, Hyannis, 
Massachusetts 02601. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 730699 was issued to Respondent on December 13, 1972, has 
been renewed annually thereafter, presently is in effect, and is 
subject to renewal on or before December 13, 1975. 


3. The Secretary has jurisdiction in this proceeding. 


4. Respondent had in its employ from December 8, 1972, 
through July 8, 1974, George A. Marken and Demosthenes A. 
Marken, both of whom had been responsibly connected with A. 
Marken & Co., Inc., Needham Heights, Massachusetts. 


5. Pursuant to the licensing provisions of the Act, license num- 
ber 682017 was issued to A. Marken & Co., Inc., Needham 
Heights, Massachusetts, on May 21, 1968. This license was re- 
newed in 1969. On August 4, 1969, A. Marken & Co., Inc., filed a 
petition in bankruptcy under Chapter XI, No. 69-577, in the Unit- 
ed States District Court for the District of Massachusetts. On 
June 16, 1970, an Order was issued confirming A. Marken & Co., 
Inc.’s Plan of Arrangement under Chapter XI, thus terminating 
its license under the Act on that date. On its application for 
license, and on its renewal application, A. Marken & Co., Inc., 
showed both George A. Marken and Demosthenes A. Marken 
to be officers and directors of the corporation, with each owning 
33 1/3 percent of its outstanding stock. 


6. On November 19, 1971, a Decision and Order was issued in 
PACA Docket No. 2-2044 (30 A.D. 1724), a disciplinary com- 
plaint against A. Marken & Co., Inc. The Decision found that the 
corporation had committed willful, repeated, and flagrant viola- 
tions of the Act, and ordered that the facts and circumstances be 
published. This Order became effective on November 30, 1971. 


7. Pursuant to the provisions of Section 8(b) of the Act (7 
U.S.C. 499h(b)), Respondent was given written notice on January 
3, 1973, acknowledgment of which was received from Respondent 
on January 31, 1973, that because of the prior connection of both 
George A. Marken and Demosthenes A. Marken with A. Marken 
& Co., Inc., and the disciplinary order listed above, approval of 
the Secretary of Agriculture was necessary for the employment, 
or the continued employment, of both George A. and Demost- 
henes Marken by the Respondent, and that surety bonds in the 
amount of $10,000 each were required before such approval would 
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be given. Notice was again given to Respondent on February 14, 
1973, March 13, 1973 and May 14, 1973. 


8. Respondent failed to post the required bonds and obtain 
approval of employment but has continued to employ both George 
A. and Demosthenes A. Marken in the licensee’s business. 


CONCLUSIONS 


The acts of Respondent in continuing to employ George A. 
Marken and Demosthenes A. Marken during the period December 
8, 1972 through July 8, 1974, without obtaining approval of the 
Secretary for such employment, constitute willful violations of 
Section 8(b) of the Act (7 U.S.C. 499h(b)). 


Respondent has consented to the issuance of an Order sus- 
pending its license for a period of 60 days commencing October 1, 
1975, or as soon thereafter as possible. Complainant has recom- 
mended and consented to the issuance of such an Order. Accord- 
ingly, the following Order is issued. 


ORDER 


Effective October 2, 1975, the date this Decision and Order is 
issued, Respondent’s license is hereby suspended for 60 days. 


This Decision and Order shall become final upon its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,750) 


In re Vincent Catanzaro, d/b/a Boscat Propuce Co. PACA 
Docket No. 2-3956. Decided October 10, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
flagrant and repeated violations of the Act in failing to pay promptly and 
in full for perishable agricultural commodities purchased and received in 
commerce as found herein. Respondent’s license as a registrant under the 
Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 
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Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on October 8, 1975, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that during the period January, 1974 through May, 
1975, respondent purchased and accepted in interstate commerce 
from 23 sellers numerous lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
ment promptly to the sellers of the agreed purchase prices in the 
total amount of $233,487.29. Such violations were alleged to con- 
stitute wilful, repeated and flagrant violations of section 2 of the 
Act (7 U.S.C. 499b), for which complainant requested that re- 
spondent’s license be revoked in accordance with section 8 of the 
Act (7 U.S.C. 499h). 


Prior to the filing of the complaint, respondent was notified 
that complainant intended to seek a revocation of its license. 
Upon such notification, respondent, on September 26, 1975, 
which was also prior to the filing of the complaint, voluntarily 
entered into a consent to the revocation of its license. In its ‘‘An- 
swer and Consent to An Order Revoking Respondent’s License’”’ 
respondent admitted the facts alleged in paragraphs 1, 2, 3, and 4 
of the complaint filed herein, and further admitted that the Secre- 
tary has jurisdiction in this matter, waived oral hearing, waived 
the right of appeal, waived oral argument before the Secretary, 
waived the provisions of section 10 of the Act with respect to 10 
days notice before an Order can take effect, and requested that the 
initial decision become final upon its issuance. Respondent 
further consented to the issuance of a final order, with findings of 
fact and conclusions, for the purpose of this proceeding only, 
based upon the allegations of the complaint herein, and revoking 
its license under the Act. Respondent further requested that the 
Order take effect as soon as possible after its issuance. Complain- 
ant has consented to the issuance of such an Order. 


FINDINGS OF FACT 


1. Respondent, Vincent Catanzaro, is an individual doing busi- 
ness as Bobcat Produce Co., with a mailing address at 1638 Wor- 
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cester Drive, Pittsburgh, Pennsylvania 15243. 


2. Pursuant to the licensing provisions of the Act, license No. 
195773 was issued to respondent on March 3, 1962, presently is in 
effect and is subject to renewal on or before March 3, 1976. 


3. As more fully set forth in paragraph 3 of the complaint, 
during the period January, 1974 through May, 1975, respondent 
purchased and accepted in interstate commerce from 23 sellers, 
numerous lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly 
to the sellers of the agreed purchase prices totalling $233,487.29. 


CONCLUSIONS 


The acts of respondent in failing to pay 23 sellers in numerous 
transactions a total of $233,487.29 for perishable agricultural 
commodities purchased and accepted in interstate commerce 
constitute wilful, flagrant, and repeated violations of section 2 of 
the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order revoking 
its license, which Order it requests take effect as soon as possible 
after its issuance. Complainant has recommended and consented 
to the issuance of such an Order. An Order to that effect shall be 
issued. 


ORDER 


Respondent’s license is revoked. 
This Decision shall become final on its issuance. 


This Order shall take effect on the issuance of this Decision. 


Copies hereof shall be served upon the parties. 
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(No. 16,751) 


Granp Prairie Propuce BrokeraGE, Inc. v. Royat Packine Co. 
PACA Docket No. 2-3614. Decided October 10, 1975. 


Freight advance — failure to establish — Freight charges — established — 
Jurisdiction — absence of — Dismissal 


Where complainant’s claim of a freight advance is not supported by the evidence, 
respondent’s contention that the claim is for freight charges only is estab- 
lished. The Secretary is therefore without jurisdiction in the matter and the 
complaint is dismissed. 


Cliff Jackson, Little Rock, Ark., for complainant. 
John R. Catlin, Newport Beach, CA, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,192.50 in 
connection with an alleged transaction in interstate commerce 
involving a trucklot of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liabilitiy to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure set forth in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable to 
this proceeding. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. Complainant and respond- 
ent, respectively, were given the opportunity of submitting addi- 
tional evidence by means of an opening and answering statement, 
but neither did so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Grand Prairie Produce Brokerage, Inc., is a 
corporation whose address is P.O. Box 71, Stuttgart, Arkansas. 
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2. Respondent, Royal Packing Co., is a corporation whose ad- 
dress is 680 East Romie Lane, Salinas, California. At the time of 
the alleged transaction involved herein, respondent was licensed 
under the Act. 


3. The formal complaint was filed on October 21, 1974, which 
was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


According to the allegations of the formal complaint, which re- 
ceive some support from the evidence contained in the report of 
investigation, complainant is here attempting to collect on a 
freight advance made by complainant to the carrier for and on be- 
half of respondent. Respondent in its answer resists the claim, on 
the ground that it is for freight only, which respondent alleges is a 
matter over which the Department has no jurisdiction. 


The record is extremely limited in this case. The evidence that 
is before us, however, tends to substantiate respondent’s allega- 
tion, that complainant’s claim rests upon a transportation con- 
tract with respondent. It has been held that claims based on such 


contracts are outside the jurisdiction of the Secretary under this 
Act, and must therefore be dismissed. Maine Banana Corporation 
v. Walter D. Davis, Inc.,32 A.D. 983 (1973). We conclude, there- 
fore, that the Secretary is without jurisdiction in this case and 
that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,752) 


Patterson Propuce Co., Inc. v. TERMINAL VEGETABLE Co., INc. 
PACA Docket No. 2-3374. Decided October 10, 1975. 


Order on reconsideration 
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This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued June 13, 1975, awarding reparation to com- 
plainant against respondent. A copy of the order was served upon 
respondent, which filed a petition requesting reconsideration of 
the order. Since the petition was filed within the period of time 
allowed by section 47.24 of the Rules of Practice (7 CFR 47.24), it 
had the effect of setting aside our order of June 13, 1975, pending 
final action on the petition. 


Upon reconsideration of the order of June 13, 1975, we find that 
all the matters set forth in the respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance of 
such order. In our opinion the order, as amended, is supported by 
the evidence and by the law applicable thereto. Accordingly, re- 
spondent’s petition is hereby dismissed without prior service upon 
complainant. The order of June 13, 1975, is hereby reinstated and 
the reparation awarded therein shall be paid within thirty days 
from the date of this order. Copies of this order shall be served 
upon the parties. 


(No. 16,753) 


Tri Propuce Company v. M & T Cuirico Inc. PACA Docket No. 
2-3582. Decided October 10, 1975. 


F.o.b. transaction — warranty of suitable shipping condition not applicable 

—Contract — failure to prove breach of — Transportation services and condi- 

tions not normal — Contract requirements met at shipping point — Rejection 
without reasonable cause — Reparation 


Where transportation services and conditions were not normal, the warranty of 
suitable shipping condition is not applicable. Further, where there is no 
evidence that the goods in issue did not meet contract requirements at ship- 
ping point or that the damage in transit was caused by complainant, re- 
spondent’s rejection thereof was without reasonable cause. Respondent is 
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therefore liable to complainant for the total invoice price in the amount of 
$6,943.00 for which reparation is awarded. 


John R. Catlin, Newport Beach, CA, for complainant. 
Edward A. Waters, Buffalo, N.Y., for respondent. 
William Bingham, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $6,943 against respondent in connection with a transaction 
involving the shipment of cantaloupes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation was served upon respondent. A copy of the 
investigation report was also served upon complainant. Respond- 
ent filed an unverified answer which is not a part of this record. 


Although the amount claimed in the formal complaint exceeds 
$3,000, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this proce- 
dure, the verified pleadings of the complainant are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Tri Produce Company, is a corporation whose 
Post Office address is P.O. Box 35, Firebaugh, California 93622. 


2. Respondent, M & T Chirico, Inc., is a corporation whose 
Post Office address is 173 Niagara Frontier Food Terminal, 
Buffalo, New York. At the time of the transaction involved here- 
in, respondent was licensed under the Act. 


3. On July 20, 1974, in the course of interstate commerce, com- 
plainant, by oral contract, sold to the respondent one carload con- 
taining 1610 cartons of size 18 cantaloupes for a total price of 
$6,440, plus $483 cooling charge and $20 Ryan Recorder, f.o.b. 
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Firebaugh, California, for shipment by rail to respondent in 
Buffalo, New York. 


4. The contract was negotiated by Sam Catanzaro Co., Scotts- 
dale, Arizona, a brokerage firm. On July 20, 1974, Catanzaro 
prepared a confirmation of purchase memorandum correctly 
setting forth the terms of the sale and sent copies to complainant 
and respondent. The confirmation, under ‘“‘commodity and speci- 
fications’, stated ‘“‘Size 18 cantaloupes — Good Delivery.’’ The 
copies were received and no objection was made by either party 
until after the cantaloupes had been rejected by respondent. 


5. On July 20, 1974, complainant shipped the cantaloupes in- 
volved herein in car PFE351377 from Firebaugh, California, to re- 
spondent in Buffalo, New York. 


6. The carload of cantaloupes arrived at Buffalo, New York on 
July 29, 1974. Respondent advised complainant that the ship- 
ment was showing trouble on arrival and that the car would be 
abandoned to the railroad unless complainant advised respondent 
to ‘‘Handle the same for your account’. 


7. On July 29, 1974, at 8:30 a.m. respondent secured a 
restricted Federal Inspection of the shipment. The inspection 
showed the following: 


Condition of Equipment: Refrigerating unit in operation. 

Condition of Load: Through, lengthwise, cross-wise load; 6 rows, 7 layers. 
Condition of Pack: Tight, in layers. 

Temperature of Product: Between doors; top 46° F., bottom 50°F. 

Size: Fairly uniform sizing. 


Quality: Mature, clean, well formed, well netted, full slip. Good internal 
quality. Grade of defects average 5 %, damage by brown spots. 


Condition: Mostly ripe and firm. Ground color mostly yellow, some 
turning. Average 1% damage by bruising. Decay ranges from 3 to 7 
melons per carton (17 to 39 %), average 26 % cladosporium rot mostly early 
stage affecting stem scar, some in advanced stage affecting side wall. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, only 
account condition. 


Remarks: Inspection and certificate restricted to product and loading of 
upper 2 layers of load. 


8. On July 29, 1974, the shipment was also inspected by the 
National Perishable Inspection Agency. Their findings were as 
follows: 
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Full placed pack. Uniform size. Good quality. Picked full slip. Well netted, 
3% bruised sunken areas. 


Firm to ripe and firm. Most good ground color, few green, 0 to 8 per box 
average 28 % advanced stage cladosporium rot. 


9. Respondent rejected the car on July 29, 1974, and 
abandoned it to the railroad. 


10. A formal complaint was filed on December 11, 1970, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that the cantaloupes were not in suitable 
shipping condition due to their state of deterioration upon arrival 
as disclosed by the Federal Inspection Certificate quoted in 
Finding of Fact 7. Respondent further alleges, that because the 
goods did not meet the ‘‘good delivery requirements’’, complain- 
ant breached the suitable shipping condition warranty and is 
liable to respondent for $1,345.76 in damages due to lost profits. 
Since this is an f.o.b. contract, the shipper warrants, that the 
goods at the time of shipment are in suitable shipping condition. 
That is that they are in a condition which, if handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the con- 
tract. In this connection, the question to be resolved is whether 
transportation service and conditions were normal. 


Evidence in the case shows, that upon arrival at destination, 
the cantaloupes were found to have a high percentage of decay. 
Inspection upon arrival showed temperatures of 46° top and 50° 
bottom which are in excess of the desired transit temperature for 
cantaloupes as set forth in the Department’s publication, Protec- 
tion of Rail Shipments of Fruits and Vegetables, Agricultural 
Handbook No. 195. (The handbook provides for temperatures 
ranging from 35 ° to 40 ° as normal during transit of cantaloupes.) 
The Ryan Recorder aboard car PFE351377 showed the tempera- 
ture at the time of loading to be 70° and that such temperature 
was maintained for the first 42 hours of transportation. Thereafter 
there was a sudden drop in temperature to 45° and temperatures 
were erratic through the remainder of the transit period. Because 
of the erratic and excessively high temperatures during transit 
and high temperatures at the time of arrival, we conclude that 
transportation service and conditions pertaining to the canta- 
loupes in question were not normal. Therefore, the suitable ship- 
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ping condition warranty does not apply, and respondent may not 
rely upon such warranty as a reason for rejecting the shipment, 
nor may respondent hold claimant liable for its alleged lost prof- 
its. 


Since there is no evidence in the record that complainant did not 
load or ship cantaloupes meeting contract requirements at ship- 
ping point, or that the damage in transit was caused by complain- 
ant, respondent’s rejection of the shipment on July 29, 1974 was 
without reasonable cause. Accordingly, respondent is liable for 
the invoice price of $6,943. Respondent’s failure to pay this 
amount is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant as reparation, $6,943, with interest thereon at 
the rate of 8 percent per annum from September 1, 1974, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 16,754) 


Victor Propuce & Kraut Co. v. S & K Farms, Inc. PACA Docket 
No. 2-3197. Decided October 10, 1975. 


Contract — failure to establish breach of — Contract price — balance due — 
Reparation 


Where respondent failed to sustain its burden of proof of breach of contract by 
complainant with resulting damages, respondent is liable to complainant 
for the total contract price of the produce in issue, less the amount al- 
ready paid by respondent to complainant thereon, for a total due and owing 
complainant of $480.00 for which reparation is awarded. 


Anthony P. Adang, Syracuse, N.Y., for complainant. 
Irving Coopersmith, New York, N.Y. for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $480 in connection with a 
transaction in interstate commerce involving a truckload of cab- 
bage. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice, 7 CFR 47.20, is applicable. Un- 
der this procedure the sworn pleadings of the parties are con- 
sidered as evidence in the case, as is the Department’s report of 
investigation. As additional evidence, complainant filed an 
opening statement and respondent filed an answering statement. 
Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Victor Produce & Kraut Co., is a partnership 
composed of Mannie Siegle and Abraham Siegle, whose address is 
P.O. Box 15, Marietta, New York. 


2. Respondent, S & K Farms, Inc., is a corporation whose ad- 
dress is 200 Crescent Street, Brooklyn, New York. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On August 1, 1973, in contemplation of movement in inter- 
state commerce, complainant sold to respondent 800 50-pound 
bags of cabbage, 8-14 count, trimmed bald, U.S. Processing 
grade, at an agreed price of $4.50 per bag, for a total of $3,600 for 
the lot, delivered Brooklyn, New York, via Pennsylvania and New 
Jersey. 


4. The contract set forth above was negotiated by Frank Petro- 
celli, a broker operating as Vantage Sales Company, Fair Lawn, 
New Jersey, who issued a memorandum of sale in connection with 
the transaction on the date of sale, August 1, 1973. 


5. On August 5, 1973, and pursuant to the contract set forth in 
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Finding of Fact No. 3, complainant shipped 800 50-pound bags of 
cabbage by truck from Marietta, New York, to respondent at 
Brooklyn, New York, via Pennsylvania and New Jersey. The 
truck, driven by complainant’s employee, Howard Harris, arrived 
in Brooklyn and was unloaded by respondent by 10:30 a.m. on 
August 6. 


6. Respondent has paid complainant $3,120 in connection with 
this transaction. 


7. The formal complaint was filed on November 12, 1973, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The cabbage involved herein, shipped by complainant to re- 
spondent at Brooklyn, New York, by truck pursuant to the con- 
tract of sale set forth in Finding of Fact No. 3, arrived in Brooklyn 
and was unloaded on the morning of August 6, 1973. Under the 
circumstances, respondent is deemed to have accepted the goods. 
See Babijuice Corporation of Florida v. Joseph Notarianni & 
Company, 23 A.D. 1166 (1964); Grove Supply Company v. Edney 
Brothers, 13 A.D. 938 (1954). See, also, section 46.2(dd)(1) of the 
Department’s regulations, 7 CFR 46.2(dd)(1). Despite such ac- 
ceptance, however, respondent denies that it is liable to complain- 
ant for the total contract price of $3,600 for the load, for the rea- 
son that complainant allegedly granted respondent an allowance 
of 60 cents per bag, or a total of $480 for the load, due to the 
condition of the cabbage on arrival at contract destination in 
Brooklyn. Since respondent has admittedly paid complainant 
$3,120 in connection with this load, respondent takes the position 
that it has no further liability to complainant. 


Complainant admits that it initially agreed to reduce the con- 
tract price by 60 cents per bag. Complainant contends, however, 
that the agreement for the allowance was never a viable contract, 
since the facts and circumstances upon which the agreement was 
based were misrepresented to complainant. Specifically, com- 
plainant avers that it was told by the broker, in conversations 
held on August 6, that the subject cabbage, upon arrival in 
Brooklyn, was ‘‘in trouble’’ as to condition and that respondent 
was refusing to unload the produce without an allowance. Com- 
plainant contends that such was not the case, and that the cab- 
bage had in fact been unloaded before the broker called and asked 
for the adjustment. 
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The broker, in a letter to the Department dated September 8, 
1973 (Report of Investigation, Exhibit No. 4), stated that he was 
informed by respondent at approximately 10:30 a.m. on august 6 
that respondent had found “trouble” in the load; that he (the 
broker) immediately telephoned complainant partner Mannie 
Siegle to inform him of respondent’s complaint but was unable to 
reach Siegle until about 12:30 or 1:00 o’clock that afternoon; that 
various calls were subsequently made by the broker to both re- 
spondent and complainant between 1:00 o’clock and 2:00 o’clock 
that afternoon to determine ‘‘what price we could settle on to get 
the cabbage off the truck’’; that during this period both the broker 
and Mannie Siegle attempted to reach complainant’s driver, 
Howard Harris, who had hauled the cabbage to respondent’s 
place of business, but each was told that the telephone to the 
warehouse was out of order; and that finally ‘““Mr. Siegle then 
called me and authorized the 60 cent per bag allowance which I 
conveyed to S & K Farms... I gave the authorization for the 
truck to be unloaded after all parties agreed on the price, which 
was approximately between 1:30 and 2:00 p.m.’’. (Emphasis 
ours). 


Complainant offered the affidavit of its employee, Howard 
Harris, in evidence as a part of its opening statement. Harris, who 
drove the truck containing the cabbage involved herein, stated 
that on arrival of the load at respondent’s place of business in 
Brooklyn on August 6, approximately 600 bags of the cabbage 
were loaded directly into the trucks which he (Harris) understood 
were owned by respondent, with the remaining 200 bags, more or 
less, being unloaded into the warehouse at the same location. Ac- 
cording to Harris, the unloading was completed at approximately 
10:30 a.m. on August 6, 1973, after which he (Harris) took his 
departure. Harris further stated that he had no conversation with 
anyone from respondent firm concerning the kind, quality, or 
condition of the cabbage and first learned that a dispute had 
arisen when he returned to Marietta, New York, on August 7. 


Respondent, in its answering statement, submitted the 
affidavit of its Secretary, Alvin Schepps. Schepps stated therein, 
in relevant part, that ‘‘We immediately commenced unloading the 
trailer of cabbage which was delivered by the complainant to us on 
August 6, 1973. We thereupon immediately noticed that behind 
the second and third tiers, the quality of the cabbage was not the 
No. 1 grade which we purchased. We immediately called for a 
U.S. Government inspection and communicated with Mr. Petro- 
celli of Vantage Sales and apprised him of the situation. Mr. 
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Petrocelli was in communication with the complainant and 
approximately between 1:30 p.m. and 2:00 p.m. we were informed 
that an allowance of 60 cents per bag was given to us by the com- 
plainant. The negotiation for the allowance took place between the 
broker and complainant.”’ 


The statement of the truck driver, that the unloading of the 
cabbage by respondent was completed at approximately 10:30 
a.m. on August 6, has been neither challenged nor rebutted. This 
being the case, and since the driver was testifying with regard to 
an event of which he had first-hand knowledge, we consider his 
testimony dispositive of the issue and conclude that the unloading 
of the cabbage was completed at or about 10:30 a.m. on August 6. 


In analyzing the statement of the broker, it is clear that he un- 
derstood that the cabbage was still on the truck until 1:30 or 2:00 
p.m. on August 6, or until complainant authorized the allowance. 
Since complainant was never able to communicate with its driver 
until the latter returned to Marietta on August 7, complainant’s 
source of information concerning the load in Brooklyn was con- 
fined to the broker. The broker, for his part, apparently was com- 
pelled to rely on respondent for information concerning this load. 
Thus it appears that respondent represented to the broker that 
the truck was still loaded and might be rejected unless an allow- 
ance was forthcoming, even though the truck had in fact been un- 
loaded. The broker, not being aware of the true facts, then com- 
municated with complainant, with the final result being the ad- 
justment being agreed to by complainant in reliance on the misin- 
formation thus received from respondent through the broker. 


But we need belabor the point no further. Respondent clearly 
withheld from complainant material information which respond- 
ent, in good faith, was bound to disclose, and which resulted in 
the granting of the price allowance by complainant. Such failure 
of disclosure by respondent rendered the price allowance agree- 
ment voidable as to complainant. See Corbin on Contracts, sec- 
tion 1600 (1960 ed.); Willston on Contracts, section 1570 (1937 
ed.). See, also, Pacific Coast Fruit Distributors, Inc., v. The 
Auster Co., Inc., 24 A.D. 368 (1965); P. O. Tomasello Company 
v. Brown and Loe, Inc., 20 A.D. 1037 (1961). Complainant has 
elected to avoid the allowance agreement; accordingly, respond- 
ent’s liability will be determined in accordance with the original 
contract price agreed upon by the parties. 


Respondent at this point puts forth yet another alleged defense 
in its denial of liability to complainant, to wit, that the cabbage 
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delivered by complainant failed to conform to contract specifica- 
tions at Brooklyn. As proof of its contentions, respondent points 
to the results of a Federal inspection made in Brooklyn and which 
is entered in evidence as Exhibit No. 6 to the Report of Investiga- 
tion. The results of the Federal Inspection to which respondent 
refers are, in relevant part, as follows: 


Name and address of applicant:S & K Farms 
Market: Brooklyn, N.Y. 

Name and address of shipper: Unknown 
Inspection point: Applicant’s warehouse 
Time of Inspection: August 6, 1973 10:35 a.m. 
Loading: Stacked at above location 


Product: Cabbage, Domestic type, ‘“‘Cabbage, 50 Ibs. net, Produce USA”’. 
Applicant states 420 bags. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, only ac- 
count of condition. 


Quality and condition: Grade defects average 8 % mechanical damage and 
insect damage . . . 4 to 10 %, average 7 % damage by bruising scattered 
throughout the pack. Decay ranges 4 to 26 %, average 15 % Bacterial Soft 
Rot and Gray Mold Rot in various stages affecting 1 to 3 leaves and/or 
butts. 


Remarks: Applicant states stock unloaded from 775-797 N.Y. 


Complainant denies that the results of this inspection prove a 
breach of contract by complainant. On the contrary, complainant 
contends that the inspection results should be given little or no 
consideration in this case, since there is no proof that the cabbage 
covered by this inspection was the same as that shipped by com- 
plainant. 


It would appear that the record is supportive of complainant’s 
view of the matter. On the inspection certificate respondent is 
shown as the receiver of the goods and the applicant for the 
inspection, but the name and address of the shipper is shown as 
“Unknown”’. Further, on the certificate, the brand of cabbage 
inspected is shown as ‘‘Produce of USA’’, but nowhere in the 
record is there evidence to show that this was the brand of cab- 
bage shipped by complainant. The inspection certificate also 
notes that the cabbage inspected was said by the applicant to 
have come off a truck, license No. 775-797 N.Y., but again we 
have no evidence showing that this was the license number of the 
truck belonging to conplainant and driven by Howard Harris 
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which delivered the cabbage to Brooklyn on August 6, 1973. 
Finally, while the certificate shows that the inspection covered 
420 bags of cabbage, according to the applicant’s statement, this 
is contrary to the statement given by Harris, the truck driver, 
who said that only about 200 bags of the cabbage were placed in 
respondent’s storage when his truck was unloaded. 


Since respondent relies on the results of the inspection certifi- 
cate to sustain its allegation concerning complainant’s breach of 
contract, respondent has the burden of showing that the 
inspection was made of the cabbage involved herein. We are of the 
opinion, and do hereby conclude, that respondent has failed to 
sustain that burden. 


The delivered contract price of the cabbage involved herein is 
$3,600. Respondent has paid complainant $3,120 of that amount, 
leaving a balance due and owing of $480. Respondent’s failure to 
pay such balance to complainant is in violation of section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $480, with interest hereon at the 
rate of 8 % per annum from September 1, 1973, until paid. 


Copies of this Order shall be served upon the parties. 


(No. 16,755) 


In re Avsert E. Bristow, d/b/a Kustom Kut Potato. PACA 
Docket No. 2-3526. Decided October 16, 1975. 


Flagrant and repeated violations — failure to pay promptly and in full — Oral 
hearing — failure to appear — Publication of facts 


Where respondent purchased, received and accepted in commerce 17 lots of 
perishable agricultural commodities and failed to pay promptly and in full 
therefor, as found herein, respondent wilfully, flagrantly and repeatedly 
violated the Act. The facts and circumstances of such violations shall be 
published. 


Dennis Becker, for complainant. 
James H. Harrod, Edmond, Okla., for respondent. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter sometimes referred to as the “‘Act,’’ instituted by a 
Complaint filed on November 5, 1974, by the Acting Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. 


The Complaint alleges that Respondent wilfully, repeatedly, 
and flagrantly violated Section 2 of the Act (7 U.S.C. 499b) by 
failing to make full payment promptly of the agreed purchase 
prices, or balances thereof, for 17 shipments of perishable agricul- 
tural commodities in interstate commerce which were purchased, 
received and accepted from seven sellers thereof. Complainant 
seeks the publication of a finding of repeated, flagrant and wilful 
violations of the Act against Respondent pursuant to Section 8(a) 
of the Act (7 U.S.C. 499h). 


On November 25, 1974, Respondent filed an Answer in which it 
denied the allegations of violations set forth in the Complaint, and 
also denied that its actions under the Act were wilful, flagrant or 
in disregard of requirements imposed by the Department of Agri- 
culture. Respondent raised certain affirmative defenses, including 
a defense that the Judicial Officer of the Department of Agricul- 
ture lacks authority to issue certain reparations awards related to 
the allegations of violations contained in the Complaint, and that 
the party which was responsible for the violations was a corpora- 
tion known as Tom Lange Company, Inc., a Missouri corpora- 
tion. More specifically, Paragraph VI of the Answer states: 

“Respondent, further answering, states that all the incidents relating to 
the Complaint on file herein occurred at a time the Respondent was doing 
business with Tom Lange Company, Inc., a Missouri corporation. That 
due to the improper actions by its billing, shortloading and other acts in 
violation of the promulgated rules of the Department of Agriculture, the 
said Tom Lange Company made it impossible for Kustom Kut Potato 

Company to continue to do business. That the said Tom Lange Company 

wantonly and maliciously entered into a course of action with the sole 

intent to destroy the name, reputation and business of Respondent.”’ 


On November 25, 1974, the Respondent requested an oral hear- 
ing. On February 19, 1975 counsel for Complainant moved for as- 
signment of an oral hearing date alleging that the matter was at 
issue and ready for oral hearing. In due course the proceeding was 
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noticed for prehearing and hearing. 


The prehearing conference and oral hearing were scheduled to 
be held on July 16, 1975 before Dorothea A. Baker, Administra- 
tive Law Judge, United States Department of Agriculture, at 
Oklahoma City, Oklahoma. On that date the Complainant herein 
appeared before Judge Baker by its representative, Mr. Dennis 
Becker, Office of the General Counsel, United States Department 
of Agriculture. Respondent failed to appear. Inquiry into the 
matter revealed that on July 13, 1975, in a letter addressed to 
Eugene Meyer, Hearing Clerk, United States Department of 
Agriculture, Washington, D.C., and received July 15, 1975, Re- 
spondent’s attorney herein, James H. Harrod, Esquire, advised 
that he would not appear at the hearing at the request of his 
client. However, such letter did not arrive at the Office of Hearing 
Clerk in time for either Judge Baker or the Complainant to be 
notified of the intention of Respondent in this matter. As a result, 
a prehearing conference was not called for. However, a telephone 
call to Respondent’s counsel and to the Hearing Clerk at the time 
of the oral hearing confirmed the fact that Respondent had 
instructed his counsel not to appear. Nor did the Respondent 
appear. 


However, pursuant to Section 47.32(c)(3) of the Rules of Prac- 
tice under the Perishable Agricultural Commodities Act (7 CFR 
Section 47.32(c)(3)), the Administrative Law Judge ruled that 
Complainant should present its evidence before the tribunal. 
Complainant did so in accordance with such ruling and filed its 
brief on August 22, 1975, Section 47.32(c)(3) of the Rules of Prac- 
tice provides: 

“Failure to appear. (i) If any party to the proceeding, after being duly 
notified, fails to appear at the hearing, he shall be deemed to have waived 
the right to an oral hearing in the proceeding. In the event that a party 
appears at the hearing and no party appears for the opposing side, the 
judge may determine whether the party who is present shall present his 
evidence, in whole or in part, in the form of affidavits or by oral testimony 
before the judge.”’ 


FINDINGS OF FACT 


Having given due consideration to the evidence of record and 
the posture of this proceding, the following finds of fact proposed 
by the Complainant, with some modifications made by the Ad- 
ministrative Law Judge, are hereby made: 


1. Respondent Albert E. Bristow, is an individual who, during 
the period in which the violations set forth in the Complaint 
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occurred, was doing business as Kustom Kut Potato, with a 
mailing address at 210 South Allison, Oklahoma City, Oklahoma 
73108. ! 


2. Pursuant to the licensing provisions of the Act, License No. 
730384 was issued to Respondent on October 2, 1972, was re- 
newed on or before its annual renewal date thereafter, and auto- 
matically terminated on February 21, 1974, when Respondent was 
discharged as a bankrupt (7 U.S.C. 499d(a)). 


3. During the period May 1973 and June 1973, Respondent 
purchased, received, and accepted in interstate commerce, 17 lots 
of fruits and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed 
purchase prices, or balances thereof, to the seven sellers involved. 
The total amount due and unpaid to such sellers is $32,632.90. ? 


The Complaint filed herein alleges with respect to the aforesaid 17 
transactions as follows: 


“The ownership of the produce involved in transactions numbered seven 
through 12 is presently being litigated in a reparation proceeding before 
the Department of Agriculture under the Perishable Agricultural Com- 
modities Act. Pending outcome of this reparation action, the seller as to 
transactions seven through 12 in this matter will be stated in the alterna- 
tive.” 


Exhibit 3 introduced at the oral hearing pertained to transactions 
Nos. 5 and 6 of Paragraph 3 of the Complaint. With respect to 
transactions 7 through 12 of Paragraph 3 of the Complaint, the 
testimony of the Complainant’s witness Koenigsberg with regard 
thereto was: 


“You will notice transaction 7 through 12 of Paragraph 3 of the com- 
plaint plead in the alternative that Kustom Kut failed to pay the Salinas 
Lettuce Farmers’ Coop or Tom Lange Company. 


“Tom Lange Company had informed us that it paid Salinas as an ac- 
commodation for the purchases made by Kustom Kut and now Tom Lange 
is trying to recover that sum of money from Salinas, the money that it paid 
to Salinas on behalf of Kustom Kut because according to Tom Lange, 
Lange has not been paid by Kustom Kut. 


“Q So, what you are saying if I understand your statement correctly is 
that you don’t know who owes who the money, but Kustom Kut owes 
either Tom Lange or Salinas? 


“A Right.’’ (Tr. 20-21; see also Exhibit 4) 
1. Exhibit 1 gives Respondent’s street as ‘‘210 South Ellison.” 


2. The proof adduced at the oral hearing does not establish the exact amount un- 
paid to the sellers as alleged in the Complaint. 
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Exhibits 5, 6, 7, and 8 pertain to transactions 13, 14, 15, 16, 
and 17 of Paragraph 3 of the Complaint. See also, testimony of the 
witness, Mr. Felix Klenk (Tr. 35-51). 


However, since $33,632.90 was the amount alleged in the Com- 
plaint, and in the absence of refuting evidence, such amount is set 
forth as a finding of fact. 


4. The acts of Respondent in failing to make full payment 
promptly of the agreed purchased prices due the sellers, as stated 
in Paragraph 3 of these findings of fact, constitute wilful, 
flagrant, and repeated violations of Section 2 of the Act. 


CONCLUSIONS 


These proceedings were brought to enforce the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.), and particularly Section 2 thereof. The 
pertinent portions of Section 2 state: 


“It shall be unlawful in connection with any transaction in interstate or 
foreign commerce 


(4) For any commission merchant, dealer, or broker to fail or re- 
fuse truly and correctly to account and make full payment promptly in 
respect of any transaction in any such commodity to the person with whom 
such transaction is had 


Section 8 of the Act (7 U.S.C. 499h) provides in pertinent part: 


“‘(a) Whenever (a) the Secretary determines, as provided in section 6, that 
any commission merchant, dealer, or broker has violated any of the provi- 
sions of section 2, . . . the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the license of such 
offender for a period not to exceed ninety days, except that, if the violation 
is flagrant or repeated, the Secretary may, by order, revoke the license of 
the offender; 


By its failure to appear at the oral hearing the Respondent has 
waived its right to raise a defense to the allegations of violations 
as set forth in the Complaint.*In any event, however, Complain- 


3. The explanation appearing on the record for the nonappearance of Respondent 
was: 
“JUDGE BAKER: Thank you. 


“Mr. Becker, do you have any knowledge regarding the failure of the 
Respondent to appear. In this regard, I am noting that on June 24th, 
Counsel for the Respondent was sent a copy of the Administrative Law 
Judge’s designation of time and place of hearing. A certified return receipt 

CON. i... 
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ant established a prima facie case showing the commission of 17 
violations of the Perishable Agricultural Commodities Act on the 
part of Respondent for failing to pay promptly for perishable agri- 
cultural commodities purchased and received in interstate com- 
merce during May 1973 and June 1973, from seven sellers. The 
statements contained in Respondent’s voluntary Petition In 
Bankruptcy and the uncontroverted evidence provided by the 
testimony and documentary materials put in evidence by Com- 
plainant, are sufficient proof of the violations. 


Such failures to pay constitute wilful, repeated and flagrant 
violations of the Perishable Agricultural Commodities Act. A 
finding of ‘“‘repeated”’ violations is appropriate whenever there is 
more than one violation of the Act (see In re Harrisburg Market, 
Inc., 20 A.D. 955 (1961), affirmed sub nom. Harrisburg Daily 
Marketv. Freeman, 309 F.2d 646 (D.C. Dir., 1962); cert. denied 
372 U.S. 976; In re George Steinberg & Son, Inc., 32 A.D. 236, 
243 (1973), affirmed sub nom. George Steinberg & Son, Inc. v. 
Earl L. Butz, 491 F.2d 988 (2d Cir., 1974). The large number of 
violations and extended length of time over which they occurred 
in and of themselves constitute a flagrant disregard for the re- 
quirements of Section 2 of the Act that obligations be paid on 
time, because such conduct shows a systematic disregard for the 


. cont. 


was requested. The hearing clerk’s file indicates that that notice of place of 
hearing was delivered to Mr. James H. Harrod, H-a-r-r-o-d on June 26, 
1975. 


“Do you have any information relative to the failure of Mr. Harrold to 
appear? 


“MR. BECKER: Yes, I do, Your Honor. 


“This morning at about 9:20, I called Mr. Harrod’s office, he not having 
appeared for the prehearing conference and I was advised by his secretary 
that he was out of town. 


“T then talked to a Mr. Bennett Schlinke, S-c-h-l-i-n-k-e who was asso- 
ciated with Mr. Harrod in that office. 


“He got the file and looked through it and informed me that by letter 
dated July 13, 1975, which would be Sunday, incidentally, that Mr. 
Eugene Meyer, the hearing clerk of the Department of Agriculture, Mr. 
Harrod advised that he would not appear at this proceeding at the request 
of his client. 


“I sought to solicit more information as to whether his client was going 
to represent himself or somebody else would represent him, but Mr. 
Schlinke had no further information with respect to this.’’ (Tr. 4-5) 
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provisions of the Act. In re George Steinberg & Sons, Inc., supra 
at 244. The violations were also wilful because they were inten- 
tionally committed. In re George Steinberg & Sons, Inc., supraat 
263; In re American Fruit Purveyors, Inc., 30 A.D. 1542, 1587 
(1971). 


Complainant requested in its Complaint that findings be made 
pursuant to Section 8 of the Perishable Agricultural Commodities 
Act that Respondent has committed wilful, flagrant and repeated 
violations of Section 2 of the Act. Complainant, on brief, reaffirms 
that request, and further requests that an order be issued that 
such findings be published. 


Complainant avers that the publication of the facts and circum- 
stances of the violations herein is the appropriate sanction since 
Respondent's license has lapsed. As stated by the governmental 
witness at oral hearing,‘ it is important that such a sanction be 
imposed in order to have a deterrent effect on other would-be 
violators of the Act, and because it is necessary in cases of this 
nature to invoke the provisions of the Act, even though the Re- 
spondent is no longer in business, so that persons who have been 
determined to be “responsibly connected” with the offending 
licensee may be subjected to the statutory provisions of the Act 
with respect to their employment status. 


4. The testimony of the witness Koenigsberg stated, inter alia: 


“By Mr. Becker: 


“Q Mr. Koenigsberg, on the basis of your experience as an investigator 
with the Department of Agriculture, with PACA, can you tell us the effect 
on the industry of the kinds of violations with which the Respondent herein 
is charged? 


“A Yes, it has an adverse effect upon the industry. It puts a strain upon 
the suppliers, either by complete failure to pay as in this case, or by a slow 
pay in that it forces many suppliers to go to financial institutions to 
borrow money and pay interest whereas the buyer uses the supplier's 
money without interest. 


“Just recently, we had one proven case of where one such supplier 
was forced out of business because one of his buyers — one of his cus- 
tomers was persistently slow pay. 


“Q And, of course, the situation would only be made worse if it were 
failure to pay completely. 


“A Definitely. 
“Q All right.” (Tr. 30-31) 
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The Respondent is no longer in business and its license has been 
automatically terminated. 


The uncontroverted facts of record compel the findings and 
conclusion that the Respondent committed flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b). 


It is unlawful under Section 2 of the Act to fail to make full pay- 
ment promptly in respect to any transaction in interstate or 
foreign commerce involving a perishable agricultural commodity. 


The violations were plainly repeated because they did occur on 
more than a single occasion. The due dates set forth in the Com- 
plaint show the due payment dates to be from May 14, 1973 to 
July 9, 1973. ‘“‘Repeated,” as that term is commonly used, means 
recurring again and again (Webster’s Third New International 
Dictionary (1964), p. 1924.) 


It has been held in many prior administrative decisions under 
the Act that failure to pay for perishable agricultural commodities 
in a substantial number of transactions constitutes ‘“‘flagrant”’ 
and repeated violations. See Geo. Steinberg & Son, supra. 


The Judicial Officer, in Marvin Tragash Co., 33 A.D. 1884, 
aff'd ___F.2d______, stated, inter alia, that: 

‘“* * * But it is settled that bankruptcy proceedings are totally irrelevant 

to a disciplinary proceeding under the Perishable Agricultural Commodi- 

ties Act. 

“In In re George Steinberg & Son, 32 Agriculture Decisions 236 (1973), 
affirmed, 491 F.2d 988 (C.A. 2), certiorari denied, No. 73-1681, 43 L.W. 
(Sup. Ct.) 3208, it was squarely held that the bankruptcy laws are 
irrelevant to a disciplinary proceeding instituted under the Perishable 
Agricultural Commodities Act after the respondent had been adjudicated a 
bankrupt, involving violations occurring prior to the bankruptcy 
proceedings. Since the Steinberg case is squarely in point, * * *.” 


ORDER 


A finding is made that Respondent has committed wilful, 
flagrant, and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above shall be 
published. 


This Order shall take effect on the 6th day after this Decision 
becomes final.* 


Pursuant to the amended Rules of Practice governing proce- 


* The Decision and Order became final October 16, 1975 —Ed. 
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dures under the Perishable Agricultural Commodities Act, this 
Decision will become final without further procedure 35 days after 
service hereof unless appealed to the Secretary by a party to the 
proceedings within 30 days after service as provided in Sections 
47.37 and 47.39 of the amended Rules of Practice (7 CFR 47.37 
and 47.39). 


The Administrative Law Judge is noting for benefit of Re- 
spondent that during the oral hearing (Tr. 53) the Administrative 
Law Judge stated, inter alia, 

“* * * In the event Respondent seeks to avail itself of Subparagraph 

(ii)(c)(3) of Section 47.32 of the Rules of Practice relative to its right to 

appeal from the Judge’s initial decision to the secretary and to make oral 

argument before the secretary with respect thereto, then in such event that 

Counsel avails itself of this procedural right, it is the ruling of the Judge 

that Counsel shall file an affidavit as a condition precedent with the 

hearing clerk relative to the circumstances of his failure to appear here 
today. 

It is recognized that such requirement of an affidavit explaining 
the circumstances of Respondent’s failure to appear is not a part 
of the applicable regulation (§ 47.32(c)(3)(ii)) and in fairness this 
is pointed out to Respondent. However, it is believed that it 
would not be unreasonable, and, in fact would be appropriate, for 
the Judicial Officer, in the event of appeal, to affirm the Judge’s 
ruling in this regard. 


Copies hereof shall be served upon the parties. 


(No. 16,756) 
Roya. Packine Co. v. GRAND PRAIRIE PropucE BROKERAGE, INC. 
PACA Docket No. 2-3555. Decided October 17, 1975. 


Purchaser — actual — Burden of proof — failure to sustain — Dismissal 


Where complainant failed to sustain its burden of proving that respondent was 
the actual purchaser of the lettuce in issue, the complaint is dismissed. 


John R. Catlin, Newport Beach, CA, for complainant. 
Cliff Jackson, Little Rock, Ark., for respondent. 
James V. Wright, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $2,883.20 in con- 
nection with a transaction in interstate commerce involving a 
truckload of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20), is applicable. 
Pursuant to this procedure, complainant and respondent, respec- 
tively, were given the opportunity to file an opening and an an- 
swering statement, but neither did so. Each party was also given 
the opportunity to file a brief, but only complainant did so. 


FINDINGS OF FACT 


1. Complainant is a corporation, Royal Packing Co., whose ad- 
dress is 680 East Romie Lane, Salinas, California. 


2. Respondent is a corporation, Grand Prairie Produce Broker- 
age, Inc., whose address is P.O. Box 71, Stuttgart, Arkansas. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On March 13, 1974, in the course of interstate commerce, 
complainant and respondent entered into negotiations relative to 
the shipping by complainant of a truckload of lettuce. Subsequent 
to these negotiations, respondent prepared a memorandum of 
sale, No. GP 590, showing a sale by complainant to M & K Pro- 
duce, Youngstown, Ohio, of 654 cartons of lettuce at $3.80 per 
carton, and 250 cartons of lettuce at $2.55 per carton, or a total of 
904 cartons of lettuce, f.o.b. shipping point in California. The 
memorandum also contained the statement: ‘‘Consigned to 
customer to handle shipper’s account”. A copy of the mem- 
orandum was sent to and received by complainant. 


4. On March 14, 1974, complainant billed out 904 cartons of 
California lettuce from shipping point, Brawley, California, to re- 
spondent at Stuttgart, Arkansas. Compalinant’s invoice on this 
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shipment, dated March 14, 1974, showed respondent as the pur- 
chaser of the lettuce on an f.o.b. basis, with the per-carton price of 
200 cartons of the lettuce being shown as $2.50, and for 704 
cartons as being $3.00. At the bottom of the invoice, however, 
appeared the typed notation: ‘‘Broker: Grand Prairie— $90.40’. 


5. The lettuce involved herein was ultimately acquired by M & 
K Produce, who sold the lettuce and accounted to respondent in 
connection therewith. 


6. The formal complaint was filed on August 28, 1974, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that reparation in the amount of $2,883.20 
is due it from respondent, on the ground that respondent was the 
purchaser of the truckload of lettuce involved herein. Respondent 
denies complainant’s allegation, and contends that it acted only 
as a broker in connection with this transaction. 


As the moving party, complainant has the burden of proving, 
by a preponderance of the evidence, the alleged sale of the lettuce 
to respondent. See Carl F. Fischer Company, Inc. v. H. D. 
Rasner and Charles R. Travis, 24 A.D. 81. In reviewing the 
evidence, we conclude that complainant has failed to sustain its 
burden of proof in this respect. On the contrary, the preponder- 
ance of the evidence — including the notation on complainant’s 
invoice regarding brokerage for respondent (See Finding of Fact 
No. 3) — appears to support respondent’s oontention that it acted 
herein only as a broker. However, we do not find it necessary to 
resolve this issue, for complainant’s request for an award of 
reparation against respondent is based entirely upon its claim 
that respondent was the purchaser of the lettuce. We have already 
concluded that complainant has failed to prove such purchase by 
respondent. Accordingly, and in the absence of any other claim 
and/or proof that respondent was remiss with respect to any other 
duty owed complainant, it would appear that complainant has 
failed to establish any cause of action against respondent. In this 
connection, we would point out that M & K Produce, at the time 
of accounting to respondent for this lettuce, appears to have paid 
over some sum of money to respondent as the proceeds resulting 
from the disposition of this lettuce. As we have said, however, 
complainant has neither made any claim for this sum nor has it set 
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forth any ground upon which such claim could be made. The com- 
plaint, therefore, for the foregoing reasons, should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,757) 


BorSELLINO AND FERLIS!I GRAPE Co. v. Detcor Fruit SAEs. PACA 
Docket No. 2-3265. Decided October 24, 1975. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Ervin J. Ellenson, Detroit, Mich., for complainant. 
John R. Catlin, Newport Beach, CA, for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 15, 1975, dismissing the complaint 
against respondent. A copy of this order was served upon com- 
plainant on May 20, 1975. Complainant, on June 13, 1975, orally 
requested that the order of May 15, be stayed, in order that it 
might file a petition for reconsideration. Complainant’s request 
was granted, and on June 13, 1975, an order was issued staying 
the order of May 15, and complainant was given ten days from 
service thereof in which to file a petition for reconsideration. A 
copy of the stay order was served upon complainant on June 23, 
1975, and complainant on June 26, 1975, filed a petition for recon- 
sideration of the order of May 15, 1975. Since such petition was 
filed within ten days after service of the stay order, it has been 
accepted for consideration. 


Complainant in its petition takes exception to our order of May 
15, 1975. We have reconsidered our order of May 15, in light of 
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complainant’s exceptions, and find that this matter was before us 
and was thoroughly considered at the time we issued our order. In 
our opinion, the order of May 15, 1975, is supported by the evi- 
dence and the law applicable thereto. Accordingly, complainant’s 
petition is dismissed without prior service upon respondent. The 
stay order of June 13, 1975, is vacated, and the order of May 15, 
1975, is hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 16,758) 


G. & S. Propuce Co., Inc. v. Scunuck Distrisutine Co., Inc. 
PACA Docket No. 2-3529. Decided October 29, 1975. 


F.o.b. transaction — Suitable shipping cndition — breach of warranty of — 

Transportation services and conditions normal — Dominion — constituting 

acceptance — Resale — prompt and proper — gross proceeds of more than 

value of goods similar to those required by contract — Damages — absence 
of — Reparation 


Where respondent accepted the melons in issue it is liable to complainant for the 
total contract price, less any damages it suffered as a result of complainant’s 
breach of contract. However, respondent’s resale of said produce for a gross 
amount of $7,506.50, which is more than the value of goods similar to those 
required by the contract, determined to be $7,040.00, results in no damages 
suffered by respondent from complainant’s breach. Therefore, respondent 
is liable to complainant for the total contract price, $7,210.00, less the 
amount of $4,708.89 already paid by respondent to complainant, for a 
total due and owing complainant in the amount of $2,501.11 for which rep- 
aration is awarded. 


John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 
Andrew Y. Stanton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $2,501.11, 
in connection with the purchase of a carload of cantaloupes in 
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interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement and respendent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, G. & S. Produce Co., Inc., 
whose address is P.O. Box 552, Somerton, Arizona. 


2. Respondent is a corporation, Schnuck Distrikuting Co. 
Inc., whose address is 12921 Enterprise Way, \Bridgeton, 
Missouri. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about June 6, 1974, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent a carload 
of U.S. No. 1 cantaloupes consisting of 704 crates, at $10 per crate 
plus ice and Ryan recorder, f.o.b. Somerton, for a total contract 
price of $7,210. The contract was negotiated by a broker, C. H. 
Robinson Company of Chicago, Illinois, which issued a Broker’s 
Standard Memorandum of Sale in connection with the transac- 
tion. 


4. On June 6, 1974, complainant shipped the carload of canta- 
loupes from Somerton, Arizona to Bridgeton, Missouri in car No, 
SPFE453187. Prior to shipment, the cantaloupes were inspected 
by a Federal-State inspector at Somerton, and were certified as 
U.S. No. 1 with no decay. 


5. On June 12, 1974 at 12:45 a.m., the shipment arrived at 
Bridgeton, Missouri. A representative of respondent with au- 
thority to reject shipments was not available until 8:00 a.m. on 
that date. On June 13, at 12:10 p.m., respondent obtained a Fed- 
eral inspection resulting in the following findings in pertinent 
part: 

“Condition of Equipment: Temperature control unit in operation. 


“Temperature of Product: At doorway top 42°F ., bottom 42°F. 
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“Quality: Mature, clean, generally well netted and generally well formed. 
Mostly full, some 1/4 to 1/2 slip. Good internal quality. Average 5 % 
grade defects, scars and poorly netted. 


“Condition: Generally ripe and firm. Ground color, mostly yellow, some 
turning. Average 3% damaged by soft and shriveled melons. In most 
samples none, in many 1 to 6 melons per crate (3 to 17 %) average 4% 
decay. Cladosporium Rot and Fusarium Rot mostly in early, some in ad- 
vanced stages and mostly occurring in melons on one end of the car. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 account of 
condition. 


“Remarks: Inspection and certificate restricted to products in top layer of 

load. 

On June 13, at 2:50 p.m., a Federal Appeal inspection was 
made, sustaining the previous inspection and disclosing the 
following condition defects: 


“Condition: Generally ripe and firm. Ground color, mostly yellow, some 
turning, average 2 % soft and shriveled. In half of samples none, in other 
half, from 1 to 12 melons per crate, average 5 % decay, Cladosporium Rot 
and Fusarium Rot mostly in early, some in advanced stages and mostly 
occurring in one end of car. 


6. Following the Appeal inspection, respondent notified the 
broker that it would accept the shipment only if it received a $2 
per crate allowance, but not under the original contract terms. 


7. Complainant refused respondent’s proposal and the canta- 
lopues were consigned to Franklin Produce Co., St. Louis, 
Missouri. Gross proceeds of $7,506.50 were realized which, after 
deductions of $938.31 for commission, $176.00 for handling and 
city delivery, and $1,683.30 for freight, left a net of $4,708.89, 
which Franklin Produce Co. remitted to complainant. 


8. A formal complaint was filed on October 10, 1974, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The parties agree that on June 6, 1974, an oral contract was 
entered into whereby complainant agreed to sell to respondent one 
carload of U.S. No. 1 cantaloupes at a total price of $7,210, f.o.b. 
and that on that date a carload of cantaloupes was shipped by 
complainant from Somerton, Arizona to respondent in Bridgeton, 
Missouri. 


Complainant alleged in its formal complaint that, when the 
shipment arrived, respondent rejected it without reasonable 
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cause, in violation of Section 2 of the Act, thus compelling com- 
plainant to dispose of the goods on consignment, ultimately 
realizing $2,501.11 less than its contract price with respondent. 
Therefore, it is complainant’s contention that $2,501.11 is now 
due and owing from respondent. In support of its claim, com- 
plainant asserted that respondent had accepted the shipment by 
exercising dominion over it, causing the subsequent rejection to 
be without reasonable cause (as set forth in 7 CFR 46.2(bb)(4)). 
Complainant further asserted that the cantaloupes were not 
abnormally deteriorated upon arrival, and that any obligation it 
had to respondent concerning the condition of the goods when 
delivered was nullified by the carrier’s two day delay. 


In its answer, respondent denied that its rejection was without 
reasonable cause. It claimed that the poor condition of the melons 
when delivered showed that the goods were inherently defective at 
the shipping point. This contention is apparently based on the 
Federal Appeal inspection made after delivery which found 2 % 
soft and shriveled, and 5% decay. 


We agree with complainant’s contention that respondent 
accepted the cantaloupes by exercising dominion over them. A 
buyer is allowed a reasonable time to make rejection, defined by 7 
CFR 46.2(cc)(2) as a period of 24 hours. It appears that actual re- 
jection did not take place until after a Federal Appeal inspection 
occurred at 2:50 p.m. on June 13, 1974, over 38 hours after the 
shipment arrived at 12:45 a.m. on June 12. This period must be 
reduced by 7 hours and 15 minutes since respondent’s representa- 
tive with authority to reject shipments was not available to 
receive deliveries until 8:00 a.m. on June 12. As provided by 7 
CFR 46.2(cc)(4)(i) this time period is not part of the reasonable 
time computation. However, it is not clear from the record that 
respondent applied for and could not obtain inspection and so 
notified the consignor within the applicable period. 7 CFR 
46 .2(cc)(3). We conclude therefore that respondent’s attempted 
rejection took place in excess of the 24 hours granted by 7 CFR 
46.2(cc), and thus, respondent is deemed to have accepted the 
goods. 


As this was an f.o.b. sale, it is implied that complainant 
warranted that, at the time of billing (when the goods were at the 
shipping point) the commodity would be in a condition which, if 
the shipment were handled under normal transportation service 
and conditions, would assure delivery without abnormal 
deterioration at the contract destination. 7 CFR 46.43(j). Since 
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respondent received and accepted the melons, it became liable to 
complainant for the agreed purchase price less damages resulting 
from any breach of warranty by complainant. The burden of 
proving both breach and damages is on respondent. The Garin 
Company v. Gelman Commission Co., 32 A.D. 223 (1973). 


In its opening statement, complainant argued that the suitable 
shipping condition warranty was nullified due to abnormal trans- 
portation service, since the car should have arrived in St. Louis on 
the fifth morning after departure, but arrived instead on the 
seventh morning. However, respondent maintained that, in its 
own experience, the rail transit time from the area of complain- 
ant’s shipping point, along the same route, is five days to St. 
Louis and six days to respondent’s siding in Bridgeton. Com- 
plainant’s contention that the car arrived at St. Louis on the 
seventh morning is eroded by its own admission in its opening 
statement that the shipment arrived at Bridgeton at 12:45 a.m. 
on June 12, the sixth morning after its departure from Somerton 
on June 6. Since no evidence has been introduced to show that 
cars normally reach Bridgeton before reaching St. Louis, it is 
apparent that the preponderance of the evidence supports re- 
spondent’s assertion that transportation service was not abnor- 
mal. 


Since the warranty of suitable shipping condition was in effect 
when the melons were delivered, it must be determined whether 
their condition at that time was sufficiently deteriorated so as to 
constitute a breach of warranty. The Federal Appeal inspection, 
which superseded the previous Federal inspection, found condi- 
tion defects averaging 2 % soft and shriveled and 5 % decay. It is 
significant that while no decay was found in half the samples, 
decay in up to 12 melons per crate (33 1/3 %) was found in the 
other half, mostly occurring in one end of the car. This extremely 
wide range of decay, coupled with the finding of substantial aver- 
age decay, leads us to conclude that the suitable shipping condi- 
tion warranty was breached by complainant. 


When the buyer fails to pay for accepted goods, the seller may 
recover the contract price. If the goods were disposed of by the 
seller then the buyer must be credited with the net proceeds ob- 
tained through the resale. UCC § 2-709. The claim of complainant 
for $2,501.11 represents the contract price after deduction of the 
net proceeds of the resale. This amount must be offset, however, 
by respondent’s damages for breach of warranty. The measure of 
damages for breach of warranty relative to accepted goods is the 
difference at the time and place of acceptance between the actual 
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value of the goods accepted, and their value had they been as 
warranted. Freshpict Foods Inc. v. Charles P. Sweeny Co., 30 
A.D. 403 (1971), UCC § 2-714. 


The value of the melons accepted may be measured by the gross 
proceeds resulting from a prompt and proper resale. A resale was 
made, which we find to be prompt and proper, and which grossed 
a total of $7,506.50. The value of melons meeting contract re- 
quirements may be determined by reference to the Federal Market 
News Service Reports for June 13, 1974, at St. Louis, Missouri. 
Such reports show the value of melons similar to those required by 
the contract here to have been $10 per crate, or $7,040.00 for the 
entire shipment. 


Since this amount is less than the gross proceeds of the resale, 
we must assign to the melons, had they been as warranted, at 
least a value of $7,506.50. We are forced to conclude, therefore, 
that complainant’s breach of contract did not result in any dam- 
ages to respondent. Respondent is therefore liable to complainant 
for the contract price of $7,210, less the amount already paid of 
$4,708.89, or $2,501.11. 


We conclude that respondent, Schnuck Distributing Co. Inc. is 
liable to complainant for $2,501.11, and its failure to pay this 
amount is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this Order, respondent 
Schnuck Distributing Co. Inc. shall pay to complainant, as 
reparation, $2,501.11 with interest thereon at the rate of 8 percent 
per annum from July 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,759) 


Crown Orcuarp Company v. Mip-Vatiey Propucts Corp. PACA 
Docket No. 2-3313. In order issued October 8, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,760) 
Maine Packers, Inc. v. Monticetto Potato Suppers, Inc. 


PACA Docket No. 2-3597. In order issued October 16, 1975, 
by Donald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING OUTCOME OF JUDICIAL REVIEW 


(No. 16,761) 
In re Maine Potato Growers, Inc. PACA Docket No. 2-2981. 


In order issued October 9, 1975, by Donald A. Campbell, 
Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,762) 


WeEsTERN Fruit Sates Co. v. JosepH NotTarianni & Co. PACA 
Docket No. 2-3765. In order issued October 10, 1975, by 


Donald A. Campbell, Judicial Officer. 


(No. 16,763) 


Movsovitz AND Sons, Inc. v. HERBERT CALLIF AND Son. PACA 
Docket No. 2-3922. In order issued October 24, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,764) 
WesTERN Fruit Sates Co. v. Mixe L. Srerra, d/b/a S & S 


Tomato Co. PACA Docket No. 2-3913. In order issued Octo- 
ber 24, 1975, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — ADMISSION OF LIABILITY 
(No. 16,765) 
Ucon Propuce, Inc. v. DraMAN Propuce. PACA Docket No. 2- 
3924. Reparation of $3,500.00 with 8 percent interest from 


December 1, 1974, awarded complainant against respondent 
in order issued October 24, 1975, by Donald A. Campbell, 


Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 16,766) 


Grirrin & Branp Or McALLEN, Inc. v. Exvizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3908. Reparation of $10,192.45 
with 8 percent interest from March 1, 1975, awarded com- 
plainant against respondent in order issued October 14, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,767) 


KapLan’s Fruit AND Propuce Co., Inc. v. EssentiaL Propuce 
INTERNATIONAL Corp., a/t/a Epic. PACA Docket No. 2-3904. 
Reparation of $3,438.75 with 8 percent interest from August 
1, 1974, awarded complainant against respondent in order 
issued October 14, 1975, by Donald A. Campbell, Judicial 


Officer. 


(No. 16,768) 


Rate S. Numerer and Water E. Numerer, a/k/a R & W 
NILMEIER v. EssENTIAL Propuce INTERNATIONAL Corp. a/t/a 
Eric. PACA Docket No. 2-3910. Reparation of $13,474.56 
with 8 percent interest from December 1, 1974, awarded com- 
plainant against respondent in order issued October 14, 
1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,769) 


Tom Lance Company, Inc. v. Exizonpo Bros. Propuce, Inc. 
PACA Docket No. 2-3931. Reparation of $6,361.50 with 8 
percent interest from February 1, 1975, awarded complain- 
ant against respondent in order issued October 14, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,770) 


Vuxasovicn, Inc. v. Bic D Broxerace Co., Inc. PACA Docket 
No. 2-3916. Reparation of $8,432.35 with 8 percent interest 
from March 1, 1975, awarded complainant against respond- 
ent in order issued October 14, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,771) 


RicHarp Guz, d/b/a RicHarp Gumz Farms v. Farm To MARKET, 
Inc. PACA Docket No. 2-3909. Reparation of $2,100.00 with 


8 percent interest from November 1, 1974, awarded complain- 
ant against respondent in order issued October 15, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,772) 


I. M. Younc & Company v. Leon W. Bunce, d/b/a Tar HEEL 
Tomato Co. PACA Docket No. 2-3911. Reparation of 
$1,128.50 with 8 percent interest from January 1, 1975, 
awarded complainant against respondent in order issued 


October 15, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,773) 


Irvine Acres v. UncLE Remus Propuce Co. PACA Docket No. 2- 
3903. Reparation of $1,212.00 with 8 percent interest from 
February 1, 1975, awarded complainant against respondent 
in order issued October 15, 1975, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,774) 


STANDARD Fruit & VEGETABLE Co., INc. v. JOHNSON PRODUCE AND 
C & C Propuce. PACA Docket No. 2-3905. Reparation of 
$2,984.45 with 8 percent interest from June 1, 1975, awarded 
complainant against respondent in order issued October 15, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,775) 


Vatiey Avocapo Satgs, Inc. v. Coroco, Inc. PACA Docket No. 
2-3906. Reparation of $36,284.99 with 8 percent interest 
from September 1, 1974, awarded complainant against re- 
spondent in order issued October 15, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,776) 


Cauirornia Carrots, Inc. v. ARLINGTON Growers & SALEs, INC. 
and/or Soutumost Farms, Inc. PACA Docket No. 2-3912. 


Reparation of $8,207.09 with 8 percent interest from August 
1, 1974, awarded complainant against respondent in order 
issued October 16, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,777) 


GarpEN State Farms, Inc. v. A. CaRDAMONE & Sons, Inc. PACA 
Docket No. 2-3915. Reparation of $774.10 with 8 percent in- 
terest from February 1, 1975, awarded complainant against 
respondent in order issued October 16, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,778) 


GerarD J. ALBERT, INc. v. Cotony Foop Propucts, Inc. PACA 
Docket No. 2-3914. Reparation of $7,820.00 with 8 percent 
interest from September 1, 1974, awarded complainant 
against respondent in order issued October 16, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,779) 


Jack M. Berry & Co., Inc. v. A & E Equipment Co. and/or 
Uncite Remus Propuce, Inc. PACA Docket No. 2-3902. 
Reparation of $14,378.00 with 8 percent interest from Janu- 
ary 1, 1975, awarded complainant against respondent in 
order issued October 16, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,780) 

SprecaL Foops, Inc. v. CentTRAL Foops Distrisutors. PACA 
Docket No. 2-3937. Reparation of $1,167.86 with 8 percent 
interest from October 1, 1974, awarded complainant against 
respondent in order issued October 16, 1975, by Donald A. 
Campbell, Judicial Officer. 

(No. 16,781) 


CarLyLe R. THIELE v. WALTER SLoan. PACA Docket No. 2-3934. 


Reparation of $2,231.25 with 8 percent interest from June 1, 
1975, awarded complainant against respondent in order 
issued October 16, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,782) 


CauirorNiA Propuce Distrisutors, Inc. v. Davipson & Russ 
Tomato Co. PACA Docket No. 2-3921. Reparation of 
$27,535.00 with 8 percent interest from March 1, 1975, 
awarded complainant against respondent in order issued 
October 17, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,783) 


GILFENBAIN Bros. Co. v. Burton L. Rave d/b/a Burt’s PLace. 
PACA Docket No. 3920. Reparation of $4,727.50 with 8 per- 
cent interest from December 1, 1974, awarded complainant 
against respondent in order issued October 17, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,784) 


SENINI Arizona, INc. v. GRAND Prarrig Propuce BrokErAGE, INc. 
PACA Docket No. 2-3917. Reparation of $1,567.50 with 8 
percent interest from April 1, 1974, awarded complainant 
against respondent in order issued October 17, 1975, by 
Donald A. Campbell, Judicial Officer. 
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